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The United Nations Declaration on the Rights of  Indigenous 
Peoples is the framework for reconciliation at all 
levels and across all sectors of  Canadian society.

— What We Have Learned: Principles of  Truth and Reconciliation, p.3

States shall consult and cooperate in good faith 
with the Indigenous Peoples concerned through 
their own representative institutions in order to 
obtain their free, prior and informed consent 
before adopting and implementing legislative or 
administrative measures that may affect them. 

—The United Nations Declaration on the Rights of  Indigenous Peoples, Article 19
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LETTER FROM THE EDITORS

Joshua Gladstone and Rachel Singleton-Polster

Moving forward with the right to 
free, prior & informed consent

I n this issue of  Northern Public Affairs we are hon-
oured to share a collection of  articles by political 

leaders, activists, lawyers, practitioners, and scholars 
who are committed to a future for Canada and In-
digenous Peoples based on the principles of  recon-
ciliation and respect for self-determination as a basic 
human right. Their vision calls for Canadians to ful-
ly consider the meaning and consequences of  rec-
onciliation achieved through the recommendations 
of  the Truth and Reconciliation Commission’s Calls 
to Action, including the full and meaningful imple-
mentation of  the United Nations Declaration on the Rights 
of  Indigenous Peoples (the UN Declaration or Declaration) 
and the right to free, prior and informed consent 
(FPIC) in Canadian law, policy, and administration.

FPIC is the right of  Indigenous Peoples to say 
“no” to the imposition of  decisions that would further 
compound the marginalization, impoverishment, 
and dispossession to which they have been subjected 
through colonization. FPIC is also the power to say 
“yes” to mutually beneficial initiatives that can pro-
mote healthy and vital Indigenous communities for 
the benefit of  present and future generations. 

As stated in an open letter to Prime Minister 
Trudeau released by the Coalition for the Human 
Rights of  Indigenous Peoples on November 25, 2015:

FPIC is a necessary corollary of  Indigenous Peoples’ 
right of  self- determination and the right to own 
and control their own lands, territories, and resourc-
es. It is also a precautionary standard responsive to 
the widespread, largely unaddressed human rights 
violations against Indigenous Peoples and the need 
for rigorous protection against further harm.1

The authors in this issue, some of  whom are 
connected with the Coalition, have spent years mov-
ing the debate on free, prior and informed consent 
forward in domestic and international arenas. In 
doing so they have developed positions that are sen-
sitive to Indigenous legal traditions, international 
human rights standards, and domestic law and pol-
icy in their efforts to achieve just relations between 
Indigenous Peoples and settler states. The success 
of  these arguments is perhaps best illustrated by the 

United Nations General Assembly’s adoption of  the 
United Nations Declaration on the Rights of  Indigenous Peo-
ples, an international human rights instrument not 
yet fully incorporated into Canadian law, policy, and 
administrative practice.

In light of  the importance of  this matter, NPA is 
publishing a digital edition simultaneously with print 
to be freely available on our updated website. The 
articles in the digital edition are presented in both 
HTML and downloadable PDF formats and orga-
nized in a way that will be familiar to our readers. We 
hope you will enjoy and share the digital experience.

Many of  the articles in this issue are based on pre-
sentations given at the FPIC Forum held in Ottawa on 
May 19-20, 2015. The articles by Chief  Roger Wil-
liam (Title Is With Me) and Dalee Sambo Dorough (Our 
Whole Lives Have Been About Our Human Rights) are adapt-
ed from remarks made at the opening reception at the 
beautiful Wabano Centre for Aboriginal Health on 
Montreal Road. The articles by Lorraine Land (Who’s 
Afraid of  the Big Bad FPIC?) and Dalee Sambo Dorough 
(FPIC in International Context) were adapted by the au-
thors from presentations given at the panel titled Legal 
Foundations of  FPIC in International and Domestic Law held 
at the University of  Ottawa on May 20th.

The work of  transforming these oral presenta-
tions into written articles was done by the authors 
themselves, with the assistance of  our guest editor, 
Rachel Singleton-Polster of  the Canadian Friends 
Service Committee (Quakers). Without her excep-
tional efforts, and the support and collaboration of  
members of  the Coalition for the Human Rights of  
Indigenous Peoples, this issue would not have been 
possible. Special thanks are due to Jennifer Preston 
(CFSC), Paul Joffe (Grand Council of  the Crees – 
Eeyou Istchee), and Ed Bianchi (KAIROS) for their 
assistance. NPA extends its deep gratitude to all who 
have helped bring this issue to life. 

In this introduction we briefly outline the con-
tours of  the argument for the full and meaningful 
implementation of  the right to FPIC in order to set 
the stage for the articles that follow. We then address 
the recent history of  the issue in Canadian politics 
and policy, highlighting a way forward that respects 
Indigenous and Canadian legal traditions and hu-
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man rights. Our hope is that this issue of  NPA will 
provide helpful information for Indigenous and 
non-Indigenous decision makers and the general 
public as we work together toward reconciliation. 

The argument for FPIC
The right to free, prior and informed consent is 
part of  Indigenous Peoples’ laws, traditions, and 
customs. Chief  Roger William’s article Title Is With 
Me speaks directly to the meaning of  consent for the 
Tsilhqot’in Nation when he explains all that is em-
bodied in ?Esggidam, the Tsilhqot’in word for a per-
son who has jurisdiction, honour, and the power of  
language in laws and rituals. The Tsilhqot’in Nation 
has engaged in complex negotiations with different 
levels of  government and the courts in order to pro-
tect its land and its rights through co-operation and 
dialogue, despite a history of  conflict with colonial 
authorities dating back generations. Most recently 
those efforts yielded the Supreme Court of  Cana-
da’s decision in Tsilqot’in, which affirmed Aboriginal 
title for the first time and added to the growing tradi-
tion of  Indigenous consent in Canadian law.

In interviews with Northern Public Affairs, Ellen 
Gabriel, Romeo Saganash, Kenneth Deer, and Will 
David each described the legal traditions on which 
their own nations rely to make legitimate decisions 
in the interest of  their people, their land, and the 
wellbeing of  future generations. From this perspec-
tive, what is at stake is the recognition or denial of  
Indigenous systems of  governance, and the conse-
quences of  that recognition or denial for Indigenous 
Peoples and Canada. According to Will David, with-
out FPIC, “there really are no Indigenous rights.”

In our interview with Romeo Saganash, MP for 
Abitibi–Baie-James–Nunavik–Eeyou, he spoke to 
the benefits of  recognizing FPIC for Indigenous and 
non-Indigenous societies. He explained how the Que-
bec forestry industry has adapted to contemporary 
Cree governance in a relationship embodying the spirit 
of  FPIC. The lesson he draws is simple: “I’ve always 
maintained that recognizing the fundamental rights of  
Indigenous Peoples in this country is not only good for 
the environment, it’s also good for the economy.” 

If  one strand of  the argument to meaningfully 
implement FPIC is the need to understand and rec-
ognize Indigenous legal traditions (and, as Lorraine 
Land argues, recover and revitalize those traditions 
that have been suppressed and degraded through 
colonization), a second strand is the fulsome enact-
ment of  international human rights law in Cana-
da. In her article The Right to Free, Prior and Informed 
Consent in an International Context, Dalee Sambo Dor-
ough provides a thorough discussion of  the norma-
tive standards and international law underpinning 

the right of  Indigenous Peoples to free, prior and 
informed consent as an integral part of  the right to 
self-determination. Her focus is on FPIC as it is af-
firmed in the UN Declaration as well as other interna-
tional human rights covenants that Canada has not 
only endorsed, but ratified. 

The third strand of  the argument speaks to issues 
of  domestic law, policy, and administration. Since the 
Declaration was adopted by the United Nations Gen-
eral Assembly in 2007, the right to free, prior and in-
formed consent has become the subject of  heated de-
bate in Canada. The federal government was strongly 
opposed to the Declaration at the time, citing significant 
concerns2 over provisions relating to lands and re-
sources as well as the right to FPIC. It took three years 
for the Conservative government to begrudgingly en-
dorse the Declaration, casting it as an aspirational doc-
ument “that does not reflect customary international 
law nor change Canadian laws.”3 Perhaps the most 
aggressive feature of  this campaign, according to a 
number of  our authors, was to cast FPIC as a veto for 
Indigenous Peoples over development.

The authors in this issue challenge attempts 
to cast the UN Declaration, and specifically the pro-
visions on FPIC, as radical and dangerous. Dalee 
Sambo Dorough and Lorraine Land each reject 
the language of  veto and argue that FPIC is in-
deed compatible and consistent with international 
and domestic law. Sambo Dorough argues that only 
by recognizing and respecting the human rights of  
Indigenous Peoples will the days of  unilateral state 
action come to an end. In her view, international 
human rights standards, including those contained 
in the UN Declaration, provide the direction forward. 

Lorraine Land explains how the UN Declaration 
and evolving Canadian law on Indigenous consulta-
tion converge “like branches on a tree.” Speaking to 
the experiences of  the Saugeen Ojibway Nation and 
the Athabasca Chipewyan First Nation, she encour-
ages us to look closely at the current legal context 
for consultation, which she describes as erratic and 
full of  gaps, with “few systemic or regulatory com-
mitments in place to ensure that FPIC principles 
are the threshold for protecting Indigenous rights.” 
Land then proceeds to describe how FPIC is in fact 
consistent with existing Canadian law, challenging 
readers to understand the evolution of  FPIC as a 
story of  progress toward a better possible future.

Natan Obed, president of  Inuit Tapiriit Kanat-
ami, writes that FPIC is central to a renewed federal 
approach to policy-making – one that takes serious-
ly the social and economic challenges facing Inuit 
communities, including high suicide rates, access to 
justice issues, and gaps in health outcomes. He con-
trasts two divergent examples of  federal policy-mak-
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ing to illustrate very different outcomes. In one ex-
ample, the unilateral imposition of  Nutrition North 
by the former Department of  Aboriginal Affairs and 
Northern Development “marginalized Inuit, exac-
erbated public distrust of  government, and missed 
an opportunity to craft an effective policy solution 
to a serious and ongoing challenge.” In the other 
example, Health Canada’s First Nations and Inuit 
Health Branch worked collaboratively with ITK to 
develop the Inuit Health Approach in a way that 
reflected the principle of  FPIC, putting Inuit in a 
position to shape the policy agenda.

Dr. Zacharias Kunuk and Lloyd Lipsett address 
the challenges of  implementing FPIC in connection 
with the Mary River Mine in the Qikiqtani region 
of  Nunavut. A team led by Dr. Kunuk and Nor-
man Cohn of  IsumaTV participated in the land 
claim-mandated environmental and socio-economic 
review of  the project, contributing a human rights 
impact assessment developed by Lipsett. Based on 
this experience they offer three lessons to strength-
en the implementation of  FPIC in connection with 
non-renewable resource extraction projects in the 
Arctic. These lessons speak to the important role 
the corporate sector can play in achieving the objec-
tives of  FPIC, and encourage innovative means of  
supporting community-based processes of  decision 
making using new media technology.

Each of  these authors challenges us to closely 
examine our assumptions about Indigenous Peoples 
and their role in decision making by listening to the 
commitments, words, and intentions of  those states, 
Indigenous Peoples organizations, corporations, and 
civil society groups who have already come together 
to establish a just framework for reconciliation. 

Moving forward with the 
UN Declaration and FPIC
With the release of  the Truth and Reconciliation 
Commission of  Canada’s (TRC) final report, the UN 
Declaration has become the roadmap for reconcilia-
tion across Canada. But if  the past is any indication, 
the process of  moving ahead with reconciliation on 
the basis of  the UN Declaration, including FPIC, will 
be anything but straightforward.

At the federal level, the previous government 
was fearful of  the UN Declaration and blocked at-
tempts to legislate its full implementation. 

In 2008 and 2009, Liberal and NDP MPs in-
troduced private members’ bills that would have 
required the federal government to “take all neces-
sary measures to ensure that the laws of  Canada are 
consistent with the United Nations Declaration on 
the Rights of  Indigenous Peoples.” These bills never 
passed First Reading. 

More recently, the last parliament debated and 
then defeated a motion by NDP MP Romeo Saganash 
that this same legislation, Bill C-641, move to second 
reading. Notable during these debates was the assertion 
by Conservative MP Mark Strahl (Chilliwack – Hope) 
that Bill C-641 would “provide First Nations with a 
veto over any sort of  legislation or development that 
concerns them.” Conservative MP Ryan Leef  (Yukon) 
warned of  the danger of  Article 19 of  the UN Decla-
ration, a provision that “would give First Nations an 
effective veto over any legislation that our government 
or any government at all would bring forward.” 

Of  course, the Conservative position on FPIC 
was consistent with the Harper government’s ap-
proach to Indigenous relationships more generally, 
in tone as well as deed. Under Harper, Indigenous 
Peoples were often either ignored, discredited, or vil-
ified, and nowhere was this more apparent than in 
the escalating tensions surrounding environmental 
protection and pipelines.4 

During this period the Alberta NDP emerged as 
a progressive force in the movement to implement 
the UN Declaration by including a commitment in its 
2015 election platform to build the Declaration into 
law.5 As the governing party, however, the NDP has 
strongly reaffirmed its commitment to pipeline de-
velopment6, raising questions7 about its commitment 
to implement the Declaration and respect the right of  
Indigenous groups to give or withhold consent to ac-
tivities that could impact them.

With the election of  the Trudeau government 
last October, expectations grew that the UN Declara-
tion would be fully implemented at the federal level. 
During the election, the Liberal Party ran on a plat-
form of  renewed nation-to-nation relations8 and a 
commitment to enact the recommendations of  the 
Truth and Reconciliation Commission, “starting 
with the implementation of  the United Nations Decla-
ration on the Rights of  Indigenous Peoples.”9 

Since the election, the Liberal government has not 
indicated* how it plans to implement the UN Declaration. 
In his mandate letter to Carolyn Bennett, minister of  
Indigenous and Northern Affairs, the Prime Minister 
reiterated his priority to implement the UN Declaration. 
He also directed the Minister to review laws, policies, 
and practices to “ensure the Crown is fully executing its 
consultation and accommodation obligations in accor-
dance with its constitutional and international human 
rights obligations.”10

While Minister Bennett has issued strong state-
ments in support of  the TRC’s calls to action11, com-
mentators are asking how the federal government 
will balance competing expectations for pipelines, 
environmental protection, and Indigenous rights.12 
So far the Prime Minister seems to think that the 
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twin objectives of  pipeline development and envi-
ronmental protection can be met simultaneously. 
And yet, reports questioning whether the Prime 
Minister may be backing away from an election 
pledge to respect the Indigenous right to FPIC raise 
doubts about the distance the government is willing 
to go to fully meet its commitment.13

What steps does the Government intend to take 
to meet its election pledge to implement the Unit-
ed Nations Declaration on the Rights of  Indigenous Peoples? 
What role will Indigenous Peoples play in this pro-
cess? Have resources been allocated specifically and 
solely to undertake this process?  Will the Minister 
support the private member’s bill, introduced14 on 
April 21st, 2016 by Mr. Saganash, to ensure that all 
necessary measures are taken to ensure that the laws 
of  Canada are consistent with the UN Declaration? 

What remains is for the government, together with 
Indigenous Peoples, to define a formal process that will 
move us forward together. It is only through such a pro-
cess that we can together ensure that the Articles of  the 
UN Declaration on the Rights of  Indigenous Peoples concern-
ing the right of  Indigenous Peoples to free, prior and 
informed consent is justly and meaningfully enacted in 
Canadian law, policy, and practice.◉

*Editor’s note: On April 6th, Northern Public Affairs sent 5 
questions to Minister Bennett’s office about the steps the federal 
government intends to take to meet its election pledge to imple-
ment the UN Declaration. This letter was written before 
NPA received an answer on April 26th. 

Minister Bennett’s office wrote the following in response to the 
question, “How does the Government intend to ensure that 
Article 19 of  the UNDRIP concerning the right of  Indigenous 
Peoples to free, prior, and informed consent is enacted in Cana-
dian law, policy, and administrative practice?”:

At its core, the concept of  Free, Prior, and Informed Consent is 
about meaningful consultation with Indigenous Peoples on issues 
of  concern to them with a goal of  achieving consensus. The Gov-
ernment of  Canada believes resource industry proponents, First 
Nations and government should all strive towards consensus.

Canada’s constitutional framework recognizes and 
protects existing and acquired Aboriginal and treaty rights 
through Section 35 of  the Constitution Act, 1982. Further-
more, Canada is legally bound to consult, and accommodate 
when appropriate, Indigenous groups if  contemplated Crown 
activity may potentially adversely affect those constitution-
ally protected rights. This legal duty to consult corresponds 
significantly with elements of  the concept of  ‘free, prior and 
informed consent’ as interpreted as an obligation to ‘seek to 
obtain’ consent.

On May 4, immediately before this issue went to press, the 
Minister’s office provided the following clarification to this re-

sponse:

Canada is deeply committed to renewing the relationship be-
tween the Crown and Indigenous peoples, based on recognition 
of  rights, respect, co-operation and partnership. This renewed 
relationship includes the full adoption and [implementation of] 
the United Nations Declaration of  the Rights of  Indigenous 
Peoples.

As [we] move towards the full implementation of  UN-
DRIP, our government will be working in partnership with 
First Nations, Inuit and the Métis on the best approach. 

The Government will also be working with stakeholders, in-
cluding provinces and territories, and Industry, on their role and 
perspectives on the implementation of  the Declaration in Canada.

Please go to http://www.northernpublicaffairs.ca/index/can-
ada-and-undrip-qa-with-minister-bennetts-office/ to see the 
minister’s complete responses and expert commentary on them.
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ARTS & CULTURE

Photography

Brendan Forward

I am a Cree photographer based out 
of  Mistissini, Quebec that specializes 
in night photography and landscapes. 
I have been photographing my 
community and the territory around it 
for over five years now. My goal is to 
create a body of  work that captures not 
only the beauty of  the Cree territory 
but the impact that it has on the people 
that live here. In terms of  areas where 
people can see my work, I am available 
on 500px or through Brendan Forward 
Photography via Facebook.

Photo Credit: Brendan Forward
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OVERHEARD

On February 29, Julie Green (Yellowknife Centre) addressed the Legislative 
Assembly of  the Northwest Territories, praising the federal government’s decision 
to posthumously pardon Everett George Klippert, who was sentenced to indefinite 
detention under an anti-gay provision of  the Criminal Code of  Canada in 1966. 

MS. GREEN: Mr. Speaker, I rise today to 
celebrate the Government of  Canada’s de-

cision to right a historic wrong by pardoning Everett 
George Klippert. Mr. Klippert was the last man in 
Canada to be charged, convicted, and sentenced to 
life in prison for being gay. Mr. Speaker, 50 years 
ago, gay men were routinely harassed by police even 
though they engaged in sex that took place between 
consenting adults. They were charged with gross in-
decency. Mr. Klippert had been charged with gross 
indecency in his hometown of  Calgary and jailed 
for three years. When he finished his sentence, Mr. 
Klippert decided to make a new start and moved 
here to the Northwest Territories. He lived in Pine 
Point and worked at the mine as a mechanic’s assis-
tant. In 1965, the RCMP arrested Mr. Klippert and 
again charged him with gross indecency. A court-or-
dered psychiatrist assessed Mr. Klippert as an “in-
curable homosexual.” Judge J.H. Sissons agreed he 
was a dangerous offender based on his two sets of  
convictions for gross indecency. Sissons sentenced 
him to life in prison. In effect, he was sentenced to a 
life in prison for being gay. 

The Supreme Court of  Canada later upheld 
this decision, and then all hell broke loose. Tommy 
Douglas led the charge in the House of  Commons, 
saying that homosexuality should not be considered 
a criminal issue. He found an ally in the Justice Min-
ister of  the day, Pierre Elliot Trudeau, who said, 
“There is no place for the state in the bedrooms of  
the nation. What is done in private between adults 
doesn’t concern the criminal code.” The modern 
movement to acquire equality rights for gays and 
lesbians began in Canada. Trudeau decriminalized 

homosexuality when he became Prime Minister. 
The day after the bill received royal assent, gay men 
in New York rose up against harassment by police. 
The Stonewall Riots of  June 1969 drew the line on 
public harassment of  private behaviour between 
consenting adults. Mr. Klippert remained in jail all 
this time. He was finally released in 1971, returned 
to Calgary, and died there 20 years ago…

Some things haven’t changed. It is difficult to be 
openly gay in grade school. Last week we celebrat-
ed Pink Shirt Day, a means to combat bullying in 
school. This began as an important initiative to sup-
port gay youth, to promote their self-acceptance and 
acceptance by the rest of  us, and has of  course gone 
on to cover all forms of  excuses for bullying. What 
has changed in 50 years? While the law changed, 
many gays and lesbians live their sexuality quietly 
and privately because society as a whole is not sup-
portive of  us. Fifteen years ago, I was part of  a gay 
and lesbian organization called Out North. We lob-
bied to have the government grant the same rights 
to us as to the rest of  society. After a court battle, 
we won the right to adopt children, and in the new 
Human Rights Act, the right not to be discriminat-
ed against on the basis of  sexuality. Yellowknife is a 
welcoming community for gays and lesbians, and we 
are in important roles throughout the community. I 
am proud to be the first woman married to a wom-
an elected to this Legislature. All this started with 
Everett Klippert. I am grateful to him for being the 
catalyst of  these changes and join in congratulating 
the Government of  Canada on righting this historic 
wrong. Mahsi, Mr. Speaker. ◉
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O ur whole lives as Indigenous persons, as who 
we are, have been about our human rights. 

We didn’t spray that English term into the air, but if  
you think about it, our whole lives have been about 
our human rights. Before contact we were busy 
exercising them, we were busy enjoying them, we 
were doing everything that has been captured in the 
form of  the United Nations Declaration on the Rights of  
Indigenous Peoples, that’s what we were doing. Every-
thing that my parents stand for, everything that my 
grandparents stood for, and before them, really that 
is what this conversation on human rights has always 
been about. 

With contact, the exercise and enjoyment of  
these inherent rights got complicated. Indigenous 
Peoples across Canada have had to make this a le-
gal issue, taking it to the Courts, as the Tsilhqot’in 
people had to, for example. My own people at home 
are demanding recognition of  their land as “Indian 
country” as well as their corresponding role and au-
thority over management, use, and control of  such 
lands, territories, and resources. However, if  one 
thinks about this issue and a wide array of  other 
issues plaguing Indigenous Peoples, the defence of  
our human rights has been our entire history. 

We have to arrive again at that day where we are 
truly exercising and enjoying our human rights in 
the way that we know them. This exercise and enjoy-
ment may not always look precisely consistent with 
the UN Declaration because, frankly, in complex ne-
gotiations some of  the language can turn out rather 
inelegantly.  For example, the language on free, prior 
and informed consent (FPIC) in Articles 19 and 32 
of  the UN Declaration could have been a little more 
eloquent. In drafting this text, you are sitting at the 
table being badgered by governments and trying to 
negotiate the best possible language to capture the 
essence of  something that is really profound. No one 
sitting across the table from you has ever felt what 
you are trying to say in this language. This is why 
the language of  human rights is sometimes clumsy. 

However, these negotiations are an example of  a 
dynamic process – one where you are trying to take 
these important stories being expressed by Indig-

enous Peoples and turn them into legal provisions 
and language. This language is somehow going to 
protect your future, but it is being negotiated with 
people that don’t understand your past or present 
circumstances, and they sure as hell do not have a 
clue about your future. In terms of  what you want, 
what is in your mind’s eye, what is in your heart, in 
terms of  what you want for the future, these com-
plexities must all be expressed in legalistic language 
to protect your rights. 

On top of  this there are, I believe, the important 
aspects of  nationhood including land, laws, peoples, 
governments, and languages, and there is also a sixth 
item we must consider. This is the desire, in your 
mind and in your heart, to maintain who it is that 
you are as a person, as a nation, and as a People. We 
Indigenous Peoples, we have that desire. We experi-
ence it every day when we wake up with our families, 
we know it; we feel it. This desire is really powerful. 
It is an indescribable feeling, but we see it and we 
feel it. We see it in the suffering of  those people in 
other countries who aren’t as fortunate to have a le-
gal system to take these issues to, who do not have 
the avenues to pursue self-governance, land claims, 
and other issues. There are Indigenous Peoples in 
parts of  the world that do not have a shred of  that, 
where the rule of  law doesn’t exist. We are fortunate 
to have the law as well as the desire. We know what 
this desire for self-determination is, and we know 
what it is when we see it amongst others. 

Despite the limitations imposed by negotiations 
and language, we know that the UN Declaration and 
FPIC are sourced in our inherent right to self-de-
termination. Starting from this inherent right to 
self-determination, there are all kinds of  possibil-
ities as far as FPIC is concerned. One example is 
the direct involvement and inclusion of  Indigenous 
representatives in dialogue and debate about indus-
trial development that has the potential to adversely 
impact their lands or territory. The UN Declaration is 
one of  the opportunities for creating the future that 
Indigenous Peoples want, for taking the next step, 
and to really breathe life into the words embraced 
within it. Even more significant than the words of  

NORTHERN VOICES

Dalee Sambo Dorough

Our whole lives have been about our human rights
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the UN Declaration is that spirit that goes beyond the 
UN Declaration itself. 

The UN Declaration is a starting point, and it is 
a continuation of  what we as Indigenous Peoples 
have always been doing in order to arrive at that day 
when we are genuinely able to exercise and enjoy 
our inherent rights. ◉

Dr. Dalee Sambo Dorough (Inuit-Alaska) holds a Ph.D. from 
the University of  British Columbia, Faculty of  Law (2002) 
and a Master of  Arts in Law & Diplomacy from The Fletch-
er School at Tufts University (1991). Dr. Dorough is cur-
rently Associate Professor of  Political Science at University 
of  Alaska Anchorage; Expert Member of  the United Nations 
Permanent Forum on Indigenous Issues; Alaska Member of  

the Inuit Circumpolar Council Advisory Committee on UN 
Issues; and Member of  the International Law Association 
Committee on Implementation of  the United Nations Decla-
ration on the Rights of  Indigenous Peoples. 

Dr. Dorough has a long history of  direct involvement in 
the discussion, debate, and negotiation of  the UN Declara-
tion.  She was an active participant in this work from 1985 
up to adoption of  the UN Declaration by the United Nations 
General Assembly in 2007.  She specializes in public inter-
national law, international human rights law, international 
relations, and Alaska Native self-determination.  In addition, 
she has experience in the administration, management and co-
ordination of  statewide, national and international organiza-
tions as well as estimating and oversight of  federal, state and 
private construction contracts.

Subject of  Contrast

Ph
oto

 C
red

it:
 B

ren
da

n 
Fo

rw
ar

d



IN CONVERSATION

In February, Romeo Saganash, 
NDP MP for Abitibi—Baie James 
—Nunavik—Eeyou, sat down 
with Joshua Gladstone and Ed 
Bianchi to talk about the right to 
free, prior and informed consent.
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Joshua Gladstone: Thank you very much for 
agreeing to speak with us today. It really is a 
pleasure to be here. 
Romeo Saganash: It’s a pleasure to do this. 

JG: Should we get into some questions?
Well, we can do it in Cree if  you wish.

JG: Would you like to do that?
[Laughs] No. 

JG: Why is the right to free, prior and informed 
consent important to Indigenous Peoples?
Well I think you need to take it from two perspectives, 
or at least from two angles when we talk about free, pri-
or and informed consent. One, because it’s already part 
of  Canadian law. And two, because it forges partner-
ship between Indigenous Peoples and developers and 
governments. I say it’s part of  Canadian law because 
way back in 2004, the Supreme Court of  Canada de-
termined that, on “on very serious issues,” you need 
the complete consent of  Indigenous people that are 
affected by a development project. Way back in 2004, 
in the Haida Nation case, the Supreme Court has de-
termined that. So the term or the concept of  “consent” 
exists in constitutional law in this country already. 

Politicians like to talk about the rule of  law, but 
do we know what the rule of  law means? Well here it 
is: The rule of  law would include — according to the 
Supreme Court again — respecting the Constitution. 
And in the Constitution, you have Section 35 that rec-
ognizes and affirms Aboriginal and treaty rights. And 
within those rights is the obligation of  governments to 
consult and accommodate Indigenous Peoples when-
ever development happens. So that’s the legal frame-
work that we have in place already in this country. 

So free, prior and informed consent is important, 
and I also say it is the best way to forge that neces-
sary partnership whenever development happens. If  
people really consider Indigenous Peoples as partners, 
they wouldn’t impose projects on Indigenous Peoples 
in this country. They wouldn’t impose anything. You 
don’t do that to a partner. You’re supposed to sit down 
with the partner and agree on how to go about it, how 
to develop, what to protect, and how to design the 
project and so on and so forth. That’s what partner-
ship means. And for now, that’s not happening. 

Whenever development projects are being pro-
posed and Indigenous Peoples are excluded from the 
process, that’s not partnership for me. So we need to 
respect the law, we need to respect constitutional law 
in this country, we need to respect that right to free, 
prior and informed consent, which already exists. 
And I would care to add that this right is already rec-
ognized under international law. The UN Declaration 

on the Rights on Indigenous Peoples does not create any 
new rights. Rather, it affirms that right in terms of  
development projects affecting Indigenous Peoples’ 
lands, territories or resources. So it’s all there. All we 
need to do is respect what’s already in place. 

JG: How do you see us doing that?
There are many ways of  doing it. The most recent re-
port from the United Nations Committee on Economic, 
Social, and Cultural Rights said: “The Committee rec-
ommends that the state party fully recognize the right to 
free, prior and informed consent of  Indigenous Peoples 
in its laws and policies and apply it in practice.”1 So that’s 
the plan right there. In fact, the Committee is surprised 
that Canada has been lagging behind in implementing 
and adopting a free, prior and informed consent policy 
in legislation or in practice in this country. 

I think there are many ways of  doing this. I have a 
private member’s bill that will be introduced shortly to 
ensure that any legislation introduced in the House of  
Commons respects the provisions of  the UN Declaration 
on the Rights of  Indigenous Peoples. I think in a certain way, 
over the last couple of  years now, corporations and de-
velopers have accepted free, prior and informed con-
sent and went on to take it upon themselves to imple-
ment it with their Indigenous partners. So developers 
are already ahead of  governments on that aspect. 

JG: Can you tell us a story about a situation 
where this is being done well?
Well, I come from a region in Northern Quebec, James 
Bay, where that’s been happening for at least 10 years 
now. Perhaps more. Let me put that into context: In 
late 90s, early 2000s, the Cree had been complaining 
for many years that forestry activities in their territory 
were not compatible with the rights recognized under 
their treaty, the James Bay and Northern Quebec Agreement. 
The treaty recognizes a whole range of  rights for the 
Cree, including hunting, fishing, and trapping through-
out the territory covered by the Agreement. And the Cree 
have been saying for many years, “How can you ex-
ercise a constitutionally protected hunting right if  the 
forest is totally cut?” There’s no compatibility there. It’s 
always a question of  finding the balance, right? 

So we went to court because the Quebec gov-
ernment wouldn’t listen to us and did not agree with 
our interpretation of  things. The Superior Court of  
Quebec, in late 2000, came down with its ruling con-
firming what we have been saying. I can cite by heart 
what the Superior Court said. It said, “the terms or 
the provisions of  the Quebec Forestry Act are incom-
patible with the terms of  the James Bay and Northern 
Quebec Agreement.” That meant the entire Northern 
Quebec forestry industry was at stake here. Eighteen 
thousand jobs were at stake. So what did we do? 
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The Cree could have sat back and said, “Listen. 
According to the rights that are recognized under 
the James Bay and Northern Quebec Agreement, a treaty, 
a constitutional document, forestry is incompatible 
here. It cannot happen here.” Or, sit down and ne-
gotiate a new forestry regime for Northern Quebec. 
Even from an environmental point of  view, every-
body knows that trees in Northern Quebec do not 
grow as fast as trees down south, right? So we’ve 
been saying that for many decades as well. So we 
needed to change the regime there. And that’s what 
happened in 2002. Rather than just negotiating a 
new forestry agreement for Northern Quebec, what 
we proposed to the Government of  Quebec is a new 
relationship agreement. And that’s the official title 
of  that agreement in 2002 between the Government 
of  Quebec and the Cree Nation: A New Relationship 
Agreement. And that’s a political agreement. That’s 
the way a real partnership works. 

From 1975 to that agreement in 2002, the Pre-
mier of  Quebec met with the Grand Chief  of  the 
Cree approximately four or five times. Since 2002, 
get this: The Premier of  Quebec has met with the 
Grand Chief  of  the Cree at least twice a year. That’s 
partnership. That’s a political relationship that 
works. And that’s how it should be done. 

I’ve always maintained that recognizing the 
fundamental rights of  Indigenous Peoples in this 
country is not only good for the environment, it’s 
also good for the economy. In this case, we saved 
18,000 jobs. We agreed on a balance between the 
Cree way of  life in the territory and the forestry in-
dustry. That’s how it should work. That’s what part-
nership is all about. You give and take. I think since 
that agreement in 2002, there’s no project that has 
gone ahead without the consent of  the Cree even 
though you will not find in any of  the provisions of  
the 2002 agreement or in the James Bay and Northern 
Quebec Agreement the word “consent.” But the people 
agree that if  you want to be a real partner, if  you 
want a good relationship, if  you want to go ahead 
with development in a sustainable way in the terri-
tory where there are Indigenous interests, then that’s 
the way to go about it. And it’s good business. 

JG: Why do you think the issue of  FPIC has 
become so polarized in Canada, despite the 
potential for positive outcomes as you just de-
scribed? 
Well, people choose to polarize the issue. I think 
there’s a lot of  misunderstanding about the concept. 
Not too many people understand what it means. 
They consider consent as a veto, which is not the case. 
I participated throughout the process at the UN when 
we negotiated and drafted the UN Declaration, and no 

one ever talked about a veto. You have to read the UN 
Declaration as an entire document, not just those provi-
sions that talk about free, prior and informed consent. 
You don’t read provisions in isolation. That’s how the 
law works. That’s how our legal system works. So you 
have to read the entire document, and parts of  the 
document talk about the rights of  others. So when 
you consider the right to free, prior and informed 
consent, you also have to consider the rights of  others 
that are at stake. And especially the human rights of  
others. I think that’s how we should approach this. 

I still recall when the Cree signed the first modern 
treaty in 1975, the James Bay and Northern Quebec Agreement. 
I still recall the fear mongering that went on. For instance, 
the various hunting and fishing associations throughout 
the region feared the provisions in the Agreement that I 
had the right to hunt, fish and trap anytime I wanted 
in the territory. A lot of  them said, “Well there goes the 
moose population in the territory. There goes the fish 
population in the territory. There goes the caribou pop-
ulation in the territory. We won’t be able to do that any-
more.” Well, that did not happen. When the Supreme 
Court came down with the Haida decision in 2004, 
where it mentioned “consent,” the world did not stop. 
Development did not stop. When the Supreme Court 
came down with the Tsilhqot’in case, where it mentions 
the word “consent” in about nine paragraphs and “full 
control of  resources and territories” in 11 paragraphs, 
the world did not stop. So I think that’s how we should 
view it. There’s nothing to fear. 

I think Indigenous Peoples are reasonable peo-
ple that understand what it’s all about, as the Cree in 
Northern Quebec did back in 1975. We did win the 
initial court case against Quebec and Hydro-Qué-
bec in the early 70s, but we went on to negotiate 
the first modern treaty in 1975. So I think that’s the 
proper approach. That’s the responsible way of  do-
ing things. We can achieve a lot by recognizing and 
respecting Aboriginal rights in this country. 

JG: You mentioned that you’re moving ahead 
with a private member’s bill. How do you see 
that bill changing the circumstances of  Indige-
nous Peoples in connection with development? 
For one thing, it’s going to save a lot of  taxpayers’ 
money, because way too ofte — and I’ve been in this 
business for 30 years — legislation is being proposed 
without even considering the rights of  Indigenous 
Peoples, whether Aboriginal or treaty rights. So we 
always ended up in court, fighting this legislation. In 
the past couple of  decades, in most cases that have 
been ruled by the Supreme Court, the Aboriginal 
Peoples won. That’s one thing. 

We already have in this country certain constitution-
al obligations when we propose legislation. For instance, 
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under the Department of  Justice Act, the Justice Minister, 
under section 4.1 of  that act, has an obligation to make 
sure that legislation before being introduced is consistent 
with the Canadian Charter of  Rights and Freedoms. That ob-
ligation already exists.  There’s no equivalent for Section 
35 Aboriginal and treaty rights. My bill would do that 
by ensuring a collaborative process with Indigenous Peo-
ples to ensure the laws of  Canada are consistent with the 
UN Declaration. So it would save us a lot of  effort, a lot 
of  resources and a lot of  time. Instead of  spending 14, 
13, perhaps 12 years in court, we would establish a pro-
cess to cooperatively address such matters. That’s how 
it should happen. So that’s one positive aspect that this 
private member’s bill will bring. 

The same bill got defeated by 17 votes in the 
previous parliament because the Conservative gov-
ernment voted in block against it. I still remember 
that Liberals in the previous parliament voted for my 
bill. Given their attitude toward Indigenous Peoples 
and Indigenous issues, I’m hoping that they’ll vote 
for it this time. The Truth and Reconciliation Com-
mission certainly recommends that the UN Declara-
tion be the framework for reconciliation in this coun-
try. I’m just responding to that call of  action to make 
the UN Declaration the framework for reconciliation. 

JG: Do you have any indication that the Lib-
eral position on this has changed at all since 
the last time the bill was proposed? 
If  I listen to what they’ve been saying through the cam-
paign and what they’ve been saying since they were 
elected — a new nation-to-nation relationship, imple-
mentation of  the UN Declaration — if you listen just to 
that, I think there’s a good indication that they will walk 
with me on this one. But it’s one thing to say the right 
thing; it’s quite another to do the right thing. I’ve already 
proposed to the Minister of  Indigenous Affairs that there 
be a Liberal co-sponsor to this bill. I’m still waiting for a 
response to that proposal. That’s my extended hand to 
the government on this one. But we’ll see. I think there’s 
been a lot of  work done on this particular private mem-
ber’s bill in the past parliament, and there’s been a lot of  
work done since the October 19th election. I’m hoping 
that I will convince them this time. That’s their promise. 
That’s their commitment to Indigenous Peoples. I’m just 
offering them help to achieve that. 

JG: How do you see the role of  grassroots 
support in those efforts? 
I think it’s highly important. Reconciliation is not 
just about Indigenous Peoples and the governments. 
It’s about all of  us, including grassroots, Indigenous 
and non-Indigenous Canadians. There’s a collective 
effort that we need to make. For almost 149 years 
now, successive Liberal and Conservative govern-

ments have always been adversaries to Indigenous 
Peoples in the courts. Throughout the history of  
Canada, Canada has been an adversary to Aborig-
inal Peoples and their rights before the courts. Con-
trary to what the U.S. has been doing over the past 
few years where, in a number of  Indigenous cases 
before the Supreme Court of  the U.S., the U.S. gov-
ernment acted as amicus curiae, a friend of  the court, 
in favour of  Aboriginal rights and the Aboriginal 
Peoples involved. I think we need to start doing that. 

Last year, I asked this question to all departments: 
For the last 12 years, how much each department has 
budgeted and spent to fight Aboriginal rights in the 
courts. No answer. But only in my region last year, 
Canada has spent $113 million fighting. They always 
gang up on us. Still to this day, as we speak, the Depart-
ment of  Justice is fighting certain victims of  residen-
tial school, and there has been an inadequate response 
since the Human Rights Tribunal rendered its decision 
calling on the government to eliminate the discrimina-
tion in funding in regard to Indigenous children. The 
Tribunal ordered, under its powers, the federal govern-
ment to remedy the situation, to right the discriminato-
ry wrong, “on the first reasonable occasion.” Yet it fell 
significantly short of  the Tribunal’s order. 

Why are the kids obliged to wait? Government 
abuses have been going on for 149 years. That men-
tality has to change. OK, I concede the fact that it 
cannot be redressed overnight. But at least start put-
ting in place things that will change that culture of  
adversity, of  fighting the fundamental rights of  the 
first peoples in this country. The government has spo-
ken against colonialism and about replacing the Indi-
an Act – as well as embracing the UN Declaration as a 
minimum international standard. My private mem-
ber’s bill is just a small contribution, but it is a big step 
towards affirming Indigenous Peoples’ human rights. 

JG: Do you see leadership coming out of  the 
provinces and territories on the issue?
Well, all of  them have agreed to implement the Calls 
to Action by the TRC. A critical aspect of  those calls 
to action is the adoption and implementation of  the 
UN Declaration as “the framework for reconciliation.” 
So, if  they’ve agreed to implement the TRC recom-
mendations, they need to implement this core aspect. 
The framework is the UN Declaration. You cannot 
say one thing about the rest of  what the TRC has 
recommended and not implement this fundamental 
part. We need to work together on this one. 

I think we have our work cut out to convince 
the Parliament of  Canada and the provinces as well, 
because that’s where they have jurisdiction over nat-
ural resources in this country. But whenever we talk 
about natural resources, we necessarily talk about 
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fundamental Indigenous rights as well. So might as 
well work together, like we did in Northern Quebec. 
And it’s working. It’s working. 

Ed Bianchi: If  you were going to talk to the 
Elders about free, prior and informed con-
sent in Cree, what would that conversation 
be like? What would it consist of ? 
It’s an easy question, in fact. Under Cree law, we 
have a trapline system in Northern Quebec where 
there’s about 310 traplines and there’s one boss per 
trap line. He’s the tallyman. He determines who 
comes in his territory to get what, for how long and 
so on and so forth. So that permission requested to 
the tallyman, or the chief  hunter, is already incorpo-
rated in Cree law. So I think the parallel with free, 
prior and informed consent is pretty easy to make. 

That’s the conversation, and I’ve had it as recent[ly] 
as a month ago when I went to Waswanipi to testify be-
fore the review committee considering two forestry roads 
going into the last piece of  our boreal forest, or at least 
Waswanipi’s boreal forest. I did the testimony in Cree, 
and they pretty well understood what I was talking about 
when I talked about free, prior and informed consent. 
So it’s there, it’s part of  Cree law since time immemorial, 
as they say. So it’s pretty easy to understand that. I think 
it’s a natural thing for them. 

You cannot consider a new forestry regime in 
the territory without considering those different fam-
ily hunting territories that exist. The tallyman has a 
central role in that new regime. He has to sign at the 
bottom of  the forestry plan for the following year in 
order for the forestry company to go ahead. So it’s 
already there. The word is not there, but the process 
leads to that final consent where the tallyman signs 
the cutting plans for next year for this company, for 
that company and so on and so forth. It’s already 
there in practice for Northern Quebec. 

EB: An element in FPIC that we don’t explore 
is the element of  sustainability. How do you 
understand that?
Like I said, I’ve been around for 30 years, and I’ve 
never seen any negative impact when Indigenous 
rights are recognized and respected. Never. In fact, 
it’s been the contrary. It’s been a benefit for not only 
the Cree, the environment, the economy, but also for 
surrounding regions in Northern Quebec.

Val d’Or, which is in Abitibi and not in North-
ern Quebec or James Bay, is always glad to see when 
the Cree have an agreement in Northern Quebec 
because they know that they will receive those posi-
tive economic impacts to the south. It’s always good 
news to have agreements, and FPIC allows that to 
happen. That’s why I say that it forges those part-

nerships that are necessary for the environment, but 
also for economic development. I think we should 
not be afraid to go there. We need to look at the 
good practices in all of  this, and Northern Quebec 
is certainly one of  them, not just with the Cree, but 
also with the Inuit. So I think there’s positive things 
that can come when we recognize Aboriginal rights. 

EB: I was really interested when you men-
tioned the adversarial history of  the feder-
al government against Indigenous Peoples. 
What’s underneath that? 
I think that it’s a deep-rooted culture that exists not 
only at Justice, but also with the Department of  Ab-
original Affairs. I think — and I’ve seen this a lot 
— that it’s the departments that control the Minis-
ter, and not the other way around. And it should be 
the other way around. So that’s going to take time 
to change. I’ve always said, whenever I talked about 
the previous Indigenous Affairs Minister, that he was 
not only incompetent, but also impotent, because he 
didn’t control his department; his department con-
trolled him. And that needs to change. 

What do you need more than a mandate let-
ter from the Prime Minister telling you, “This is 
an important relationship. I’m counting on you to 
make it work, and take as a basis the UN Declaration 
on the Rights of  Indigenous Peoples.” So I’m hoping this 
is going to help. And I’m willing to help and col-
laborate. I have 30 years of  experience in this, I’ve 
seen successful models in Northern Quebec and I 
think although they are not models that can work 
everywhere, certainly the principles behind them are 
applicable elsewhere in this country or this planet. 

When we’re talking about cooperation, respect, 
partnership, those are very simple principles that can 
make things work. They are very simple principles, 
and when you talk about “partnership,” it’s a very 
catchy word for a lot of  politicians, but when you’re 
confronted with applying it to a certain project, then 
you’re forced to understand it more, because you 
don’t impose anything on a partner. You discuss it, 
there’s a give-and-take that happens between you, 
but at least you have them at the table. You don’t de-
cide first and then impose it on the other one. That’s 
what’s been happening and that’s what needs to 
change. Just applying those basic principles through-
out this country will make this a better place. ◉

Endnotes
1 Committee on Economic, Social, and Cultural Rights 

(2016). Concluding observations on the sixth periodic report of  
Canada. Accessed March 25, 2016. http://tbinternet.ohchr.
org/_layouts/treatybodyexternal/Download.aspx?symbol-
no=E%2fC.12%2fCAN%2fCO%2f6&Lang=en
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ARTS & CULTURE

Small Harbour & This Man Is an Island
Mandy Joy Poole

Small Harbor
color me atavistic
i can fit here beside
these bottles – these knives
open up your lonely eyes
we will not be pardoned by sunlight
instead the valley
of  sea salted bones
of  those before
who knew the way of  kindness
of  necessity
you drew them out
and bled them dry
now white washed houses
and well worn shoes
sit collecting dust
in this harbour
wrestling the changing tides
with cotton gloves
and rusted anchors.



This Man Is an Island
black oil tides
grasp the shores
once wrapped in nets
and capelin corpse
a seagull’s pitch
gaining merit
steadfast the bailer
in his boat for one
a lonely king
with borrowed blankets
and unfolded towels
stained by the sun
unbroken by design



FREE, PRIOR 
& INFORMED 

CONSENT
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FREE, PRIOR & INFORMED CONSENT

National Chief  Perry Bellegarde

National Chief  Perry Bellegarde speaking to the FPIC Forum at the Wabano Centre, Ottawa, on May 19, 2015.
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I ndigenous Peoples have an inherent right to 
self-determination in our traditional territories. 

This has been clearly affirmed by the United Nations 
Declaration on the Rights of  Indigenous Peoples (the Decla-
ration) which was adopted by the General Assembly 
in 2007. This means we have a fundamental right to 
maintain and develop all the key aspects of  our exis-
tence as peoples — our cultures, our languages, our 
laws, our governance systems, our systems of  land 
tenure, and our responsibilities to the land that flow 
from our spiritual, cultural, and legal traditions. The 
Declaration also makes clear that the full enjoyment of  
our human rights (such as the right to live free of  all 
forms of  discrimination) is dependent on, and inex-

tricably connected to, realizing our right as peoples 
to self-determination.  

Self-determination necessarily involves autono-
mous decision making by peoples free from oppres-
sion, free from outside interference, and free to de-
termine their own development priorities — while 
working with other peoples in peace and equality to 
ensure the needs of  everyone are met. 

The principle of  free, prior and informed con-
sent is an aspect of  the right to self-determination. 
Consent principles reflect our right to determine our 
own future and to thrive in our own territories. Con-
sent principles recognize that our very existence as 
peoples is rooted in the land. 

The UN Declaration on the Rights of  Indigenous Peoples  
and FPIC: Canada is overdue on implementation
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Decisions about the land cannot be made with-
out us. Decisions about laws intended to apply to us 
cannot be made without our consent. In the context 
of  land and resource decisions, the principle of  free, 
prior and informed consent reflects our inalienable 
human right to maintain our relationship with our 
lands and waters and to rely on those resources to 
determine our economic, social, cultural, and polit-
ical development. As many First Nations and human 
rights experts have pointed out, the adverse impacts 
of  some projects on Indigenous Peoples can be severe 
and far-reaching; and such situations reinforce the 
need to obtain the free, prior and informed consent 
of  affected Indigenous Peoples in any given case.

Resource extraction projects often trigger con-
sent issues because of  potentially serious negative 
impacts, and also because First Nations have the 
right to benefit economically from their lands and 
resources, and to decide what happens in their terri-
tories. Many First Nations see resource development 
as a vehicle to speed their way out of  poverty. In 
other cases, First Nations have deliberated just as 
carefully and decided against particular projects in 
their territories – despite the offer of  large sums of  
money. In all cases, First Nations are exercising their 
right to self-determination and their rights must be 
factored into project approvals processes — not as 
stakeholders or after-thoughts — but as sovereign 
peoples with jurisdiction, title and rights. 

In Canada, the new federal government has em-
braced its international commitments, and especial-
ly the Declaration. It seems we are finally on the cusp 
of  developing adoption and implementation plans 
for this vital human rights instrument. To implement 
the Declaration in Canada there are some immediate 
steps that need to be taken. In the federal sphere, 
Canada should immediately begin the process to 
adopt and implement the Declaration starting with 
federal legislation (to assure consistency with its in-
ternational commitments).  We also need to launch a 
joint law and policy review to ensure alignment with 
landmark decisions like Tsilhqot’in Nation, with Trea-
ties, and with the Declaration. Mechanisms need to be 
in place to include Indigenous Peoples in the design, 
development, and drafting of  law and policy affect-
ing the lands and waters. We also need remedies and 
independent review processes in Canada to monitor 
progress in meeting the standards and fulfilling the 
rights set out in the Declaration.

The Final Report of  the Truth and Reconcilia-
tion Commission of  Canada (TRC) has made an in-
valuable contribution to the dialogue between First 
Nations and Canada by emphasizing the impor-
tance of  the Declaration as a guide in developing any 
framework for reconciliation. It is simply not possi-

ble to discuss approaches to reconciliation and rights 
recognition without relying on the Declaration as a 
vital human rights lens and statement of  minimum 
standards. We must bring a human rights frame to 
decision making of  all kinds in order to avoid repeat-
ing the mistakes of  the past. The Declaration speaks 
to the human rights violations that First Nations and 
other Indigenous Peoples — as peoples and as indi-
viduals — have suffered through policies and legisla-
tion that reflect colonial mentalities and norms. The 
Declaration must be a part of  every significant policy 
discussion going forward.

The Declaration is a consensus human rights in-
strument. It sets out minimum standards “for the 
survival, dignity and well-being of  the Indigenous 
Peoples of  the world” (Article 43). Canada is part of  
the global commitment under several UN General 
Assembly resolutions2 that both affirm the Declara-
tion and commit States to its implementation. Imple-
menting the Declaration must be seen as a non-par-
tisan issue – as reconciliation is a responsibility of  
all Canadians. First Nations look forward to working 
with our Treaty partners and all governments to ad-
dress Canada’s most pressing human rights issue. ◉

Perry Bellegarde was named AFN National Chief  on December 
10, 2014. He is from the Little Black Bear First Nation, Trea-
ty 4 Territory.  He served as Chief  of  the Federation of  Sas-
katchewan Indian Nations and Saskatchewan Regional Chief  
for the Assembly of  First Nations. He has also served as the 
Tribal Chair of  the Touchwood-File Hills-Qu’Appelle Tribal 
Council, Councillor for the Little Black Bear First Nation and 
Chief  of  Little Black Bear First Nation.

National Chief  Bellegarde is the recipient of  the Queen’s 
Jubilee Medal (2012), Saskatchewan Medal (2005), Queen’s 
Jubilee Medal (2002), and Confederation Medal (1992).  
He has been honoured by several Chiefs and Elders who have 
acknowledged him as their adopted son. He honours them by 
carrying their teachings forward as he works diligently toward 
the implementation of  Inherent Aboriginal and Treaty rights, 
self-determination and a shared vision for the future.

Endnotes
1 United Nations. Committee on Economic, Social and Cultural Rights. 

Concluding Observations on the sixth periodic report of  
Canada. E/C.12/CAN/CO/6 , 4 March 2016.

2 United Nations. General Assembly.  A/61/L.67, 7 September 
2007 (United Nations Declaration on the Right of  Indigenous 
Peoples); United Nations. General Assembly. A/RES/69/2, 
22 September 2014 (Outcome document of  the high-level 
plenary meeting of  the General Assembly known as the World 
Conference on Indigenous Peoples); United Nations. General 
Assembly.  A/RES/70/232, 23 December 2015 (Rights of  
Indigenous Peoples).
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Tsilhqot’in Chiefs drum after hearing the Supreme Court Declaration (Left to right: Chief  Francis Laceese, Chief  Percy 
Guichon, Chief  Joe Alphonse, Chief  Roger William, Chief  Bernie Mack, Chief  Russell Myers-Ross).

FREE, PRIOR & INFORMED CONSENT

Chief  Roger William

Title is with me
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On June 26, 2014, the Supreme Court of  Canada rendered 
an historic judgment in the Tsilhqot’in Nation’s Aboriginal 
title case. All eight judges agreed with this decision. The 
Court declared Aboriginal title to approximately 1900km2 of  
the Claim Area, including Xeni (Nemiah Valley) and much 
of  the surrounding area, stretching north into the Tachelach’ed 
(Brittany Triangle) and along the Tsilhqox (Chilko River). 
This is the first time in Canadian history that a court has 
declared Aboriginal title to lands outside of  a reserve. 
— Tsilhqot’in National Government

T he following is a compilation of  two presenta-
tions by Chief  Roger William, Chief  of  Xeni 

Gwet’in First Nation and Vice Chairman of  Tsilh-
qot’in National Government, at the Free, Prior and 
Informed Consent Forum in spring 2015. He began 
with a drum song…

Introduction
This song I have sung is the Tsilhqot’in River song. 
The word Tsilhqot’in means River People, and our 
river, also called the Fraser River, is very important 
to us. In the Nemiah Declaration of  1989 the Xeni 
Gwet’in announced the activities we would allow 
within our Nemiah Aboriginal Wilderness Preserve. 
On March 19, 2015, after the Tsilhqot’in won our 
landmark case at the Supreme Court of  Canada, 
the Tsilhqot’in Nation affirmed the Nemiah Decla-
ration as law. Nothing inside our caretaker area is 
going to happen without us. 

Where I Come From
When I think back to 1862, there was smallpox 
in my community, in my nation, in a place called 
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British Columbia. Smallpox impacted our nations; 
it decimated 80 to 90 percent of  us, in some plac-
es it killed all of  us. And then I think of  the word 
?Esggidam. This word means a person who had ju-
risdiction, who had honour, who had powerful lan-
guage, who held law and rituals. When this person 
welcomed you in it meant you were at home. That’s 
“?Esggidam.”

Going back to the gold rush of  1864, miners 
wanted to build a road through Tsilhqot’in territory, 
and our warrior leaders stood up and stopped them. 
This was only a few years after smallpox. When our 
warriors responded with force, the colonists sent in 
the calvary, but our people couldn’t be caught even 
though they were on foot. We led them on a wild 
goose chase, showing ourselves just enough to keep 
the army going, and then killing their leader, Mac- 
Lean. Afterwards, our leaders and the government 
met to discuss a peace treaty under a flag of  truce, 
and because of  this deceit, these warrior leaders 
were caught. The colonial authorities shackled them 
without their consent and they were tried for murder 
and eventually hung. So you see, that’s where I come 
from. That was the Tsilhqot’in War. 

This story shows that trusting the government 
is a big issue with my people. We’ve been to their 
treaty talks and we’ve seen what that looks like. Since 
then we’ve had reserves, residential school, and our 
people – the ?Esggidam – have slowly been picked 
apart. At the same time, the story of  the Tsilhqot’in 
War was passed down for generations. 

In the Tsilhqot’in there were six communities 
left after the smallpox epidemic, and I’m from the 
most western of  these, right in the Cascade Moun-
tains. There, we don’t have B.C. Hydro. Two or 
three times they offered but our people don’t trust 
the government, so we still have no hydro. And re-
serves were put there, but there are Elders in their 
70s or 80s who have always lived on title land, never 
on reserve land. 

When I grew up, I never knew English. I learned 
English in the St. Joseph Residential School. So in a 
sense, for me, I feel very fortunate with who I am, 
but as I went to school and learned English I got 
more confused. You learn nothing about where you 
come from in the schools. The legends and stories 
of  our people were not taught. A lot of  my non-
First Nations friends talked about their European 
backgrounds, but when they got around to me I was 
confused. I spoke Tsilhqot’in, I came from there, 
and yet I was confused. This didn’t make sense to 
people, who would, tease me by saying “You’re First 
Nations, you’re First People from this country!” 

I can imagine what our people are going through 
even still: Mass confusion from contact, smallpox, 

and new laws. Before the title decision, when I was 
growing up, I remember some of  our people thought 
that any non-First Nations people who came here 
were the authority. But from the Tsilhqot’in War, 
we know what happened there, we know the histo-
ry and the betrayal. We don’t trust government, we 
don’t trust companies. 

So that’s who we are and where we’re moving for-
ward from. And as I was going through high school 
and eventually running for leadership, I was also in a 
lot of  sports: hockey, rodeo, and horses. I was born 
on a horse, and that’s where my pride was. And my 
language was strong, and that’s where my pride was. 
And I was fortunate enough to get elected. 

My experiences come from my Elders, who say 
that if  you prepare yourself  every day of  your life in 
the most honest, most respectful way, then this Red 
Road will get you to a place. And if  that place either 
doesn’t exist or is not working out, then our Elders 
always told us it is not meant to be. These teachings 
mean that we shouldn’t dwell on things because they 
happen for a reason. But I was also told that if  you 
are not prepared — if  you take shortcuts or if  you 
have bad intent, — and then you fail, then it’s hard-
er on you, on your future, and on your family. So 
these are some of  the teachings brought down to us, 
as First Nations and Tsilhqot’in. 

Title Is With Me
Tsilhqot’in legends tell of  our leaders turning to 
stones, of  places where the beavers are large as a 
cabin, and of  how the Tsilhqot’in river was dug out. 
I can take you to those places. That history is en-
shrined in our veins as Tsilhqot’in people. 

I always think that the smallpox, the Tsilhqot’in 
War, and the residential school experience has divid-
ed us into three people: the traditional Tsilhqot’in, the 
Tsilhqot’in who accepted the new ways, and the Tsilh-
qot’in trying to hold onto the two and hold the families 
together. Our culture, our language, our laws, our dig-
nity, who we are as a people, have been impacted.

Our people are clear that we have Aboriginal 
rights and title to our land and our resources. Mean-
while, the government is trying to define and limit 
what title and rights mean. They are confused. In 
the different court cases that have happened through 
all these years, we always say that we’re never con-
cerned about what the government is doing, we’re 
concerned about us, about me. This is because ?Es-
ggidam is being impacted. 

Title is with me, title is with my community. 
Title is with my Nation. This is important first and 
foremost because if  we can’t exercise our rights, if  
we can’t say that we have rights, then the govern-
ment will have control.
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Some of  the Things Our People 
Have Had to Deal With
Over time, government decisions led to economic 
development in our Tsilhqot’in territory, and our 
people watched. I have family living in other Tsil-
hqot’in communities, and through communication 
with them we began to understand the impacts that 
were coming to our community of  Xeni. In 1988 
Annie C. Williams became our first woman chief, 
and from there we started what we call Nendush 
Nen Jid Guzit’in, which is the Nemiah Aboriginal 
Wilderness Preserve. The Nemiah Declaration for-
malized our commitment on August 23rd, 1989.

From there we moved to the filing of  the trapline 
case and then to the May 7th 1990 roadblock where 
Tsilhqot’in, other First Nations, and non-First Na-
tions protested to stop a company from removing 
timber without our consent, without our involve-
ment. Out of  this activism a process began called 
the Brittany Lake Management Plan. 

During this time the government, local opera-
tors, individual companies and the Tsilhqot’in Na-
tion began to develop a land-use plan. Two plans 
emerged, one of  which is the protected area and the 
other is Taseko Management Zone. The protected 
area became what we call Ts’il?os Parks. Ts’il?os is 
a mountain legend about a leader who became a 
stone. The Taseko Management Zone was intended 
to allow a little bit of  harvesting and mining explo-

ration, but agreement was never reached.
From 1993 to 1997 we worked on a forest man-

agement plan, but in the end our people thought 
they would be giving away too much and turned it 
down. This frustrated the Ministry of  Forests, who 
informed us that they would go ahead with their 
plan, the Brittany Lake Forest Management Plan, 
with us or without us. Then there was another road-
block in 1997, when the Ministry of  Forests decid-
ed to build a road in the northern portion of  our 
trapline. That roadblock came down when both 
sides agreed to do a fur bearer study. In the end the 
study did not happen because we did not agree that 
the government should conduct it. The road never 
went ahead. These are some of  the things that our 
people have had to deal with. 

We have been dealing with our rights, with land-
use planning, and with resource development in oth-
er ways. A large mine deposit was found at a place 
called Teztan Biny, inside our territory on our trapline 
at Fish Lake. This deposit became the proposed New 
Prosperity gold-copper mine, which was rejected in 
2013 and 2015 by the federal government. 

A Huge Victory
We filed our title case in 1998 and the trial went until 
2007. Elders from all the six Tsilhqot’in communi-
ties testified along with expert witnesses. B.C.’s lower 
court agreed we had 100 percent Aboriginal right to 

Potato Mountain Range within the Declared Title Area. 
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hunt, to trap, to trade, and also to catch and use wild 
horses, but the court was not able to make a declara-
tion of  Tsilhqot’in title. In 2010 we appealed the deci-
sion to the B.C. Supreme Court, whose 2012 decision 
was a victory we could not accept.

When I got involved in politics in my communi-
ty, my Elders always told me about Aboriginal rights 
and title, the Tsilhqot’in War, place names, where we 
lived, our roots. There are Tsilhqot’in names all over 
our area, and there is history behind those names. 

This is why we could not accept the 2012 B.C. 
Supreme Court decision. It recognized title, but did 
so as if  the land was cut into postage stamps. It was 
as if  we had title behind a rock line to hunt, or title 
to a rock to stand on or to a place to fish. So where 
we could show exclusive use or camping areas we 
might have title, but not to the whole area. This is 
why we appealed to the Supreme Court of  Canada. 

Interestingly enough, B.C. and Canada didn’t 
appeal the declaration of  rights to hunt, to trap, to 
trade, and to catch and use wild horses, so as of  Sep-
tember 2012 100 percent of  our declaration of  rights 
became the law in the area to which we claimed title. 

Then on November 7th, 2013, the Supreme 
Court of  Canada heard our case in Ottawa and we 
had what we call the Title Express Trip, where we 
drove our Elders across the country to attend the 
hearing. Along the way we stopped in each First Na-
tions community and there were ceremonies, feasts, 
and celebrations. It was quite a journey. Then the 
positive title decision came down in June 2014.

I want to thank all First Nations and non-First Na-
tions across Turtle Island who since way back were lob-
bying and doing direct action in support of  Aboriginal 

rights and title. We’ve been pushing the government 
and the companies to recognize that we have Aborig-
inal rights. We’ve had the 1973 Calder case, the 1980 
constitutional drive, Delgamuukw in 1997, and Haida 
in 1994. All of  these efforts have led us here. 

I remember when I was a child the only way 
we got to the Williams Lake Stampede was by team 
horse and wagon. Since the 1992 roadblock a young 
couple started organizing eight-day wagon trips for 
our youth and Elders and we also have gatherings 
every year. I think these things bridge the gap be-
tween the youth, the Elders, and our leaders, to get 
them back on the land. 

Throughout these 25 years we’ve been doing eco-
system-based planning, looking at our watersheds, our 
heritage sites, the different types of  soils, and thinking 
about our economy. We already have an economy, 
one that’s based on our traditional land use where our 
people still hunt, still trap, and do traditional activi-
ties on the land. That traditional use is our economy, 
and it’s important. Our economy has been impacted 
throughout the years in the Tsilhqot’in territory.

Time for a Transition
Transition is very important. This ?Esggidam per-
son has been impacted. There’s alcohol, there’s 
drugs, there’s gangs with our people, and we need to 
catch up. We need to get back to ?Esggidam because 
our housing, culture, education, and health are all a 
priority for the Tsilhqot’in Nation. 

And while we’re mapping out this transition 
process we’re also making agreements with govern-
ments for emergency response to floods and fires. 
These local operators who need licences and per-

Tsilhqot'in Nation community highway sign. 

Photo credit: Province of British Columbia. CC BY-NC-ND
 2.0
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mits — we want them to continue what they’ve been 
doing, but the difference is we’re going to be more 
involved in that process to improve their situation 
while we’re in this transition, in these negotiations. 

The decision that came down on June 26, 2014 
is the first of  its kind. It’s a game changer. But we’re 
not going to focus on the land title win. Instead we’re 
going to be focused on the whole Tsilhqot’in territory, 
because our people want to be involved in decision 
making in the whole Tsilhqot’in territory. Our people 
want revenue from the whole Tsilhqot’in territory and 
we understand that while some of  this is going to be 
simple, some of  this is also going to be very difficult. 
Even though we may never come to agreement in 
some negotiations, we want to put a process in place 
so that we can move forward to improve as First Na-
tions, as a province, and as a country. 

What’s Next
From there, what’s next? What is our next step? Since 
the title decision we’ve been going around, doing pre-
sentations, exchanging notes, and thanking everyone. 
In terms of  negotiations for other Nations, this title 
win could be a template. Looking at the title land, 
it’s only about 10 percent of  the Tsilhqot’in territory. 
And outside of  the title land there’s a declaration of  
of  hunting, trapping, and trading rights, and rights 
to catch and use wild horses. This means the area is 
also off limits to the Ministry of  Forests, and if  the 
Ministry of  Energy and Mines wants to come in, they 
need to go through what we call a referral process to 
show us, to prove to us, how they’re going to mitigate 
the impact on our rights. They have to look at what 
species we hunt and trap, and at the habitat of  those 
species. This declaration of  Aboriginal title gives full 
responsibility of  the land to us now. 

In September 2014 we signed a Letter of  Under-
standing (LOU) with B.C. to map out a process on 
title land to address what I call “islands” of  private 
property. These islands are owned by local operators 
who have history with our people. They are non-First 
Nations people, some of  whom have lived there for 
two, three, and even four generations, and my uncles, 
my aunts, and my grandparents work with them. In 
the past they have had to pay for Crown permits and 
license for the use of  the land, but now they have to 
pay us for the use of  the title land. 

We thought about their situation before the title 
win, after the title win, and at our dinner tables. We 
want these property owners to benefit from the title de-
cision, too. We want it to be better for them to use title 
land than it was when they used Crown land. From 
meetings and our long relationship, we know some of  
the issues, and we want to improve their situation on 
title land. Our six month LOU ended in March.

You Need Our Consent
We also need to look at the bigger picture, at all of  
Tsilhqot’in territory including the other five com-
munities. Without the Tslihqot’in Nation, and Xeni, 
title wouldn’t be possible. So when we negotiate the 
whole Tsilhqot’in territory, we’re looking at being in-
volved in all decisions, all revenues. Some of  these 
will be quick agreements, some will be more com-
plicated, and some negotiations might not work out, 
but now we have leverage. There is Aboriginal title. 

Rather than going back to the courts to seek 
damages for past wrongs, we have decided to sit 
down with the government to negotiate. We are 
looking at the big picture and see these discussions 
as an opportunity. This is an opportunity for us. 

In recognizing First Peoples of  this country our con-
sent is now required. There’s fear mongering out there 
that title land is off limits, that economies will suffer. But 
we need to think about what a sustainable economy 
looks like — in a way that we’re not stealing from future 
generations — in a way that we’re all benefitting from it.

We want to be in touch with First Nations across 
the country so we can learn from each other. First 
Nations in this country have agreements that are 
powerful, we have self-government that is powerful, 
and these are models for many of  us. Tsilhqot’in 
people have thrived under this whole process; there 
are those that still speak the language, that live off 
the land, that have Masters degrees, and we want 
to be able to use them, we don’t want to reinvent 
the wheel. We may tweak it so that it fits us, but we 
want to move forward. We know our history, and 
from that history we want to move forward. Secha-
nalyagh (Thank you). ◉

Chief  of  Xeni Gwet’in First Nation and Vice Chairman of  
Tsilhqot’in National Government, Chief  Roger William has 
been the Chief  of  Xeni Gwet’in First Nation for 20 years and 
was a council member for 5 years. From 2011 to 2016 he 
has also acted as the Area J Director for the Cariboo regional 
District. Being born and raised in the Nemiah Valley by his 
mother Eileen Sammy William, Chief  Roger William holds 
Tsilhqot’in history, culture, and traditions close. 

Chief  Roger William is more recently known as the 
Plaintiff in the recent Supreme Court of  Canada decision, 
granting full Aboriginal Title to the Tsilhqot’in Nation in his 
traditional territory. He has been the Vice Chairman of  the 
Tsilhqot’in National Government for the last few years. Chief  
William strives for sustainable economic development that is 
sensitive to Aboriginal Rights and Title, the environment, and 
culture of  the Tsilhqot’in. Chief  Roger William is married 
and the proud father of  four children.



Chief  Roger's drum, on the day Aboriginal title was declared.

Photo courtesy of the Tsilhqot'in National Government



33Northern Public Affairs, May 2016

FREE, PRIOR & INFORMED CONSENT

The right to free, prior & informed consent 
in an international context

Dalee Sambo Dorough

F or decades, if  not centuries, Indigenous Peo-
ples have understood that giving or withholding 

their consent was a key dimension of  their right to 
self-determination.  Consent was one way of  provid-
ing a clear context and benchmark for their relations 
with all others, including other Indigenous Peoples, 
nations and communities.  Fortunately, international 
law and the Indigenous-specific human rights stan-
dards affirmed in the UN Declaration on the Rights of  
Indigenous Peoples reflect and support this pivotal ele-
ment of  their fundamental human rights.  These de-
velopments reveal the continuing relevance of  free, 
prior and informed consent and its central role in 
the efforts of  Indigenous Peoples to define, re-set, 
and re-conceptualize their relations with states, cor-
porate interests, industry, environmental organiza-
tions, and all others.

In this article I would like to highlight the nor-
mative standards and international law concerning 
the right of  Indigenous Peoples to free, prior and in-
formed consent (FPIC). In particular, I will focus on 
the right to FPIC as affirmed in the UN Declaration, 
as well as touch on the customary international law 
provisions of  the UN Declaration that reach into the 
neighborhood of  free, prior and informed consent, 
and the crucial need for its implementation.

I was one of  the key Indigenous persons en-
gaged in the drafting of  the UN Declaration on be-
half  of  the Inuit Circumpolar Council, and I was 
involved directly for the period from 1984-2007.  I 
was also one of  the few Indigenous representatives 
engaged in the revision process of  International La-
bour Organization Convention’s Indigenous and Tribal 
Populations Convention, 1957 (No. 107), which result-
ed in the adoption of  the Indigenous and Tribal Peoples 
Convention, 1989 (No. 169). Convention 169 was the 
forerunner for the UN Declaration. During this time, 
I focused on the provisions related to the right to 
self-determination; collective rights; free, prior and 
informed consent; and a host of  other provisions 
now affirmed in the UN Declaration.  

Throughout the drafting process, I was fortunate 
to have good rapport with a number of  government 
representatives, but in particular with Ambassador 

Tyge Lehmann of  Denmark.  Before the Declaration 
was adopted by the Human Rights Council in 2006 
and later when it shifted to the General Assembly, 
Ambassador Lehmann made a point of  asking the 
representatives of  the Inuit Circumpolar Council 
whether or not they approved of  the Declaration in 
the form that it appeared during every interval – 
such a question was especially critical immediately 
before its adoption by the Human Rights Council 
and by the General Assembly.    

I believe that this is an extraordinary example 
of  the exercise of  the right of  the Inuit to free, prior 
and informed consent at the international level.  It 
represents ongoing dialogue, good faith, intellectual 
honesty, and genuine confidence-building measures 
between a member state and the beneficiaries of  the 
rights affirmed in the UN Declaration.  There was nev-
er a single doubt about the actions that Ambassador 
Lehmann would take publicly or privately to ad-
vance the UN Declaration, consistent with the human 
rights, views, and interests of  the Inuit.  

Another example of  free, prior and informed 
consent has been displayed in the framework of  
comprehensive land claims agreements in Cana-
da.  If  one studies the procedural aspects of  the 
decades-long negotiations to affirm Inuit rights 
to lands, territories and resources throughout the 
James Bay and Northern Quebec Agreement, In-
uvialuit Agreement, Nunavut Land Claims Agree-
ment, and the Labrador Inuit Land Claim Agree-
ment, the right and principle of  free, prior and 
informed consent emerges.  Each of  these agree-
ments involved the free and direct participation of  Inuit 
in the negotiations, relying on public information 
as well as a comprehensive understanding of  the 
terms of  the agreements prior to a referendum by 
those concerned and eligible to vote. These Inuit 
groups were expressing their consent to the overall 
final agreement.  I know that none of  these agree-
ments are perfect and that problems with imple-
mentation have emerged.  However, the ratification 
and enumeration provisions are a unique example 
of  how the state and Indigenous Peoples can ulti-
mately achieve free, prior and informed consent.
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Normative Standards, FPIC, and 
the Right to Self-Determination
Turning to the normative standards, it is important 
to establish that the source of  the right to free, prior 
and informed consent is the right to self-determina-
tion.  Free, prior and informed consent is derived 
from this primordial, pre-existing right.  

The principle of  self-determination is affirmed 
in the United Nations Charter and explicitly affirmed in 
common Article 1 of  the International Covenant on Civil 
and Political Rights (ICCPR) and the International Cov-
enant on Economic, Social and Cultural Rights (ICESCR) 
(see Box 1), as well as within Article 3 of  the United 
Nations Declaration on the Rights of  Indigenous Peoples.  It 
is crucial to underscore the fact that the collective, 
political right to self-determination affirmed in each 
of  these international law instruments is exactly the 
same right. Indeed, to invite any distinction between 
the right of  self-determination of  Indigenous Peoples 
and the right of  self-determination of  other peoples 
would be racially discriminatory.

Furthermore, legal scholars have expressly af-
firmed that the right to self-determination is a pre-req-
uisite to the exercise and enjoyment of  all other hu-
man rights. This means that the recognition of, and 
respect for, the right to self-determination is required 
because it is inter-related, inter-connected, indivisible 
and inter-dependent with the exercise of  the right to 
free, prior and informed consent as well as all other 
rights affirmed by the UN Declaration (Box 2).   

Naturally, the provisions of  the ICCPR and the 
ICESCR relate to various other UN Declaration provi-
sions concerning our relationship to the environment 
[Article 25], the integrity and productive capacity 

of  the environment [Article 29], traditional knowl-
edge [Article 31], and the development and use of  
our lands, territories and resources [Article 32].  All 
of  these provisions are fundamental elements of  the 
right to self-determination.  Such an understanding 
is consistent with the inter-related nature of  human 
rights and the linkage between the exercise of  the 
right to self-determination and the right of  Indig-
enous Peoples “to own, use, develop and control the 
lands, territories and resources.”1  In this way, one 
must interpret every provision of  the UN Declaration 
in the context of  the “whole of  the UN Declaration and 
other international human rights law,”2 including the 
UN Declaration’s overall spirit and intent.  

The UN Declaration on the Rights of  
Indigenous Peoples and International Law
According to the Statute of  the International Court 
of  Justice, customary international law is one source 
of  international law.3  In contrast to legal obligations 
that arise from international treaties, customary in-
ternational law results from a general, consistent or 
established practice of  states that they follow from a 
sense of  legal obligation.  Indeed, in some cases, it 
was on the basis of  the consistent practice of  states 
that Indigenous Peoples were able to successfully 
argue for inclusion of  particular articles of  the UN 
Declaration.  For example, numerous states, well be-
fore the adoption of  the UN Declaration, affirmed the 
rights of  Indigenous Peoples to their lands, which re-
flects an established or widespread practice.  There-
fore, as a source of  international law, human rights 
standards of  a customary international law nature 
create legally binding obligations upon states.  

International Covenant on Civil and Political Rights and the International Covenant 
on Economic, Social and Cultural Rights

1. All peoples have the right of  self-determination. By virtue of  that right they freely determine their 
political status and freely pursue their economic, social and cultural development.

2. All peoples may, for their own ends, freely dispose of  their natural wealth and resources without 
prejudice to any obligations arising out of  international economic co-operation, based upon 
the principle of  mutual benefit, and international law. In no case may a people be deprived of  
its own means of  subsistence.

3. The States Parties to the present Covenant, including those having responsibility for the ad-
ministration of  Non-Self-Governing and Trust Territories, shall promote the realization of  the 
right of  self-determination, and shall respect that right, in conformity with the provisions of  the 
Charter of  the United Nations.

Box 1: Article 1 of  the International Covenants (emphasis mine) and Article 3 of  the UN Declaration are about choice. Essentially, these 
few words encapsulate much of  what we are concerned about as Indigenous Peoples. 
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According to both the International Law Asso-
ciation and the former Special Rapporteur on the 
Rights of  Indigenous Peoples, James Anaya, the UN 
Declaration does in fact include such customary in-
ternational norms.  Both the ILA and Anaya have 
asserted that although the whole of  the Declaration 
cannot be considered as an expression of  customary 
international law, some of  its key provisions can rea-
sonably be regarded as corresponding to established 
principles of  general international law, therefore implying 
the existence of  equivalent and parallel internation-
al obligations to which states are bound to comply.  
Therefore, it is indisputable that “customary norms 
concerning Indigenous Peoples and their pull to-
ward compliance”4 are a reality in the context of  the 
contemporary international legal order.  

The UN Declaration includes six provisions that 
explicitly comprise the normative standards relat-
ed to free, prior and informed consent.5 Two of  the 
provisions relate to forcible removal [Article 10] and 
storage and disposal of  hazardous materials [Arti-
cle 29(2)] without the free, prior and informed con-
sent of  Indigenous Peoples’.  The other two relate 
to redress for cultural property [Article 11(2)] and 
lands, territories and resources [Article 28(1)] taken 
without the free, prior and informed consent of  In-
digenous Peoples.  Articles 19 and 32 make a clear 
connection between the duty of  states to “consult and 
cooperate in good faith with the Indigenous Peoples…in 
order to obtain their free, prior and informed consent” in leg-
islative and administrative matters [Article 19] and 
in the approval of  projects affecting the lands, terri-
tories and resources of  Indigenous Peoples [Article 
32], respectively.  In addition, other UN Declaration 
provisions trigger the need for “consent” of  the In-
digenous Peoples concerned where “free, prior and 
informed consent” is not explicitly referenced.6  

Because of  the reality of  historical and ongoing 
contention between states and Indigenous Peoples 

specifically over lands, territories, and resources and 
the abuse of  Indigenous Peoples rights related to 
forced development or the exercise of  development 
by others, namely colonial forces and powers, the part 
of  the UN Declaration concerning lands, territories, 
and resources was one of  the most difficult to negoti-
ate.  At one point, the proposed wording of  Article 32 
was that States would only have to “seek” Indigenous 
Peoples’ consent, rather than to “obtain” consent.   

Fortunately, the matter was resolved in the Work-
ing Group on the draft Declaration and what emerged 
is the present wording of  Article 32(1) affirming that 
Indigenous Peoples have the right to determine and 
develop strategies for the development or use of  their 
lands, territories and other resources.  In accordance 
with Article 32(2), states must consult and cooperate 
with Indigenous Peoples in order to obtain their free 
and informed consent prior to the approval of  any 
project affecting their lands or territories and other 
resources, particularly in connection with the devel-
opment, utilization or exploitation of  mineral, water 
or other resources.

The International Context  
for Implementing FPIC
As stated above, there is an important linkage be-
tween free, prior and informed consent and the du-
ties and obligations of  states, especially in the context 
of  the rights affirmed in the UN Declaration that are 
of  a customary international law nature.  Further-
more, UN member states have legally binding obli-
gations to promote and protect the human rights of  
Indigenous Peoples as affirmed in the purposes and 
principles of  the UN Charter.  However, too often, 
the right of  Indigenous Peoples to be consulted with 
respect to laws or projects that affect them, — this 
human right — is grossly violated or fully denied.  

For these reasons and many others, the matter 
of  free, prior and informed consent has been and 

Article 20 of  the UN Declaration

1. Indigenous Peoples have the right to maintain and develop their political, economic and social 
systems or institutions, to be secure in the enjoyment of  their own means of  subsistence and de-
velopment, and to engage freely in all their traditional and other economic activities.

2. Indigenous Peoples deprived of  their means of  subsistence and development are entitled to just 
and fair redress. 

Box 2: Common Article 1, paragraph 2 of  the ICCPR and the ICESCR makes important reference to natural wealth and resources.  
This language corresponds with the provisions of  the UN Declaration pertaining to the rights of  Indigenous Peoples to their lands, 

territories, and resources.  The final sentence of  common Article 2, paragraph 2 concerning our own means of  subsistence is really about 
our traditional economies, which is the essence of  Article 20 of  the UN Declaration.
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continues to be the subject of  growing concern for 
the supervisory bodies of  a number of  legally bind-
ing UN human rights treaties.  In fact, some of  these 
important jurisprudential decisions by treaty bodies 
were being made well before the adoption of  the UN 
Declaration in 2007, demonstrating that the UN Dec-
laration, in its draft form, held the force of  legal and 
moral imperatives in regard to the conditions Indig-
enous Peoples were facing and their distinct status 
and human rights.

Specifically, the Human Rights Committee has 
made the link between Article 277 and the protec-
tion of  Indigenous life ways (as a matter of  culture) 
and “control” over their lands and resources, to a 
state duty to consult with Indigenous Peoples prior 
to any development activities.8  The Committee on 
Economic, Social and Cultural Rights, in elaborat-
ing upon the rights of  Indigenous Peoples to main-
tain their “cultural life”9 in both country-specific 
cases as well as a General Comment have affirmed 
a link between participation, consultation, and the 
duty of  states to “obtain their free and informed pri-
or consent when the preservation of  their cultural 
resources, especially those associated with their way 
of  life and cultural expression, are at risk.” 

In the context of  equality, the Committee on 
Elimination of  Racial Discrimination adopted a 
General Recommendation10 outlining the right of  
Indigenous Peoples to participate in decision mak-
ing effecting them and that no decisions relating spe-
cifically to them should be taken without their free, 
prior and informed consent.  This was further elabo-
rated in various country-specific Concluding Obser-
vations.11  Finally, within the UN system, a range of  
special procedures, including the Permanent Forum 
on Indigenous Issues, the Special Rapporteur on the 
rights of  Indigenous Peoples, UN agencies and spe-
cialized agencies12 as well as the General Assembly 
have all embraced and affirmed the right of  Indig-
enous Peoples to free, prior and informed consent.

In addition to the United Nations’ human rights 
regime, the International Labor Organization,13 the 
Inter-American Human Rights system, and the Af-
rican Commission on Human and Peoples’ Rights 
have also pronounced important interpretive juris-
prudence on the matter of  the right of  Indigenous 
Peoples to free, prior and informed consent.  

In my view, it has become clear that all consulta-
tion should be undertaken with the objective of  ob-
taining Indigenous Peoples’ free, prior and informed 
consent and that, especially in cases of  large-scale 
development or investment projects that may have 
a major, severe or adverse impact on Indigenous 
Peoples’ territories, consent is necessary.  Moreover, 
consultation must be undertaken in good faith, with 

the participation of  Indigenous representatives, and 
the state must provide all relevant information well 
in advance of  the decision making.   

In summary, in addition to the explicit reference 
to the right to free, prior and informed consent in 
the UN Declaration, there is a clear consensus in inter-
national human rights law that there is a state duty 
to consult with the goal of  reaching consent. This is 
especially true in the area of  development projects 
and extractive industry activities in relation to the 
lands, territories and resources of  Indigenous Peo-
ples. More often than not, these circumstances re-
quire the consent of  the peoples concerned.  A crit-
ical element of  the operationalization of  this right is 
for member states to dialogue and negotiate in good 
faith in order to achieve consent.

Furthermore, there are numerous other provi-
sions affirmed in the Declaration that require states to 
undertake actions “in conjunction with” Indigenous 
Peoples and “in consultation and cooperation with” 
Indigenous Peoples. In addition, the language of  Ar-
ticle 26(2), as noted above, affirms:

Indigenous Peoples have the right to own, use, develop 
and control the lands, territories and resources [emphasis 
added] that they possess by reason of  traditional 
ownership or other traditional occupation or use, as 
well as those which they have otherwise acquired. 

Here, the term used is “control,” which in its 
plain meaning suggests:  to have power over, to influ-
ence, manage, restrain, limit or prevent something 
from taking place. This term has been wrongfully 
confused by some states.    

Human Rights and the End of  Unilateral Action
This in no way translates to a purported right of  
Indigenous Peoples to a “veto” as some states, in-
cluding Canada, have suggested.  There is a major 
distinction between the procedural and substantive 
aspects of  free, prior and informed consent and the 
notion of  the power to veto an action. The latter is 
often outlined and reserved to a legislative or con-
stitutional authority and vested in a political leader 
such as the president or a governor [of  a state].  In 
contrast, free, prior and informed consent entails di-
alogue, negotiation between the parties concerned, 
in good faith, and again, with the objective of  achiev-
ing consent. Even then, the peoples concerned may 
choose to assert the right to give or withhold consent 
in regard to what may or may not take place within 
their territory.  

In this regard, states must recognize that human 
rights are not absolute and that there is a constant ten-
sion between the rights and interests of  Indigenous 
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Peoples and all others.  And, in some cases, this con-
stant tension is manifested amongst and between the 
Indigenous Peoples concerned.    

The right of  Indigenous Peoples to free, prior 
and informed consent and its actual practice and 
implementation is where we must focus our ener-
gy to determine its full content.  The contours of  
and procedural operations or implementation of  the 
right to FPIC must be sorted out by those who are 
the “self ” in self-determination and addressed on a 
case by case basis according to the conditions and 
“situation” of  the Indigenous Peoples concerned.14  
The overarching principles of  negotiation, dialogue, 
partnership, consultation, and cooperation in or-
der to achieve consent is the overall framework that 
must be recognized and respected.  This requires 
a demonstration of  good faith by all parties con-
cerned, the government, industry, and Indigenous 
Peoples.   

The days of  unilateral state action are over.  We 
have arrived at a place and time wherein unilater-
al actions by states are no longer acceptable, where 
a human rights-based approach provides a positive 
road map for the resolution of  competing rights and 
interests while at the same time recognizing and re-
specting the human rights of  Indigenous Peoples.  
This can and should be done on the basis of  genu-
ine partnership and mutual respect.  When this hap-
pens, people like Ambassador Tyge Lehmann, who 
understood the content of  free, prior and informed 
consent, can freely and openly demonstrate the po-
litical will that creates such genuine partnership and 
mutual respect. ◉
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FREE, PRIOR & INFORMED CONSENT

Free, prior & informed consent and the 
future of  Inuit self-determination

T his article describes how the right of  free, pri-
or and informed consent (FPIC) relates to the 

work Inuit Tapiriit Kanatami (ITK) carries out as 
the national representative organization for Inuit in 
Canada. I outline how the right of  Inuit to FPIC 
applies to the Canadian Inuit political context and 
discuss the ways this policy approach influences our 
Inuit-to-Crown relationship. I argue that the appli-
cation of  FPIC through implementation of  the Unit-
ed Nations Declaration on the Rights of  Indigenous Peoples 
(UN Declaration or Declaration) is necessary to create 
a more collaborative, consent-based relationship be-
tween Inuit and governments. I explain how FPIC 
is an important safeguard and tool for Inuit because 
it obligates governments to engage us on issues that 
affect our communities and homelands, and affirms 
our inherent right to self-determination. 

Inuit communities face a range of  social and 
economic challenges, including high suicide rates, 
little access to justice, and gaps in health outcomes. 
The right to FPIC aligns with what Inuit have been 
telling governments for decades: To seriously ad-
dress the inequity at the root of  these and other is-
sues requires early engagement and collaboration 
between Inuit and government representatives on 
the policies, programs and projects that affect us and 
our lands, territories, and resources. 

Policy-Making and Inuit Self-Determination
The majority of  the 60,000 Inuit in Canada live in 53 
communities spread across Inuit Nunangat, the Inuit 
homeland that includes Nunatsiavut (Labrador), Nun-
avik (Northern Quebec), Nunavut, and the Inuvialuit 
Settlement Region (NWT). Inuit Nunangat constitutes 
35 percent of  Canada’s landmass and 50 percent of  its 
coastline. Each of  these regions has negotiated com-
prehensive land claims agreements that have the status 
of  protected treaties under section 35 of  the Consti-
tution. Our treaties create the governance space and 
framework for all of  our ongoing interactions with the 
federal, provincial, and territorial governments. 

ITK was founded in 1971 to act as the national 
political voice of  Inuit in Canada. At that time, natural 
resource extraction projects such as the proposed Mack-
enzie Valley pipeline in the NWT and the James Bay 
Project in Nunavik were proceeding with little consid-
eration for Inuit who lived on lands and territories that 
we have used and occupied since time immemorial. 
Land claims were a turning point for Inuit in our strug-
gle for cultural and political self-determination. Today 
ITK works to improve the health and wellbeing of  Inuit 
through research, advocacy, and public outreach and ed-
ucation on the common issues affecting us.

The Government of  Canada’s unilateral ap-
proach to decision making about the exploitation of  

Natan Obed
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Inuit Nunangat’s economic resources was the impe-
tus for Inuit land claims. This unilateral approach 
characterized all past policy decisions affecting our 
homelands and people, perhaps the most infamous 
examples being the imposition of  residential school-
ing, the numerous, forced relocations of  Inuit, and 
the government coercion of  Inuit families to settle 
in permanent communities. These policy decisions 
were racially motivated; Inuit were presumed to be 
racially inferior and thus incapable of  making deci-
sions about our lives and those of  our children.

Unfortunately, policymaking in Canada has rou-
tinely been afflicted by a policy approach and attitude 
toward Inuit that ignores our inherent human right to 
self-determination. The persistence of  this approach 
has created setbacks in our ability as Inuit to tackle 
complex social and economic challenges that require 
community-level input and solutions. There is a prac-
tical, mutual benefit to Inuit and governments when 
we directly engage and collaborate with each other 
to ensure that our experience and perspective are re-
flected in policies, programs and interventions target-
ing our communities and territories. 

From Consultation to Consent
Inuit and other Indigenous Peoples insist on playing 
a more participatory role in the design of  policies, 
programs and projects that have the potential to 
impact our families, communities and homelands. 
We recognize the right of  FPIC as a necessary fac-
et of  effective policymaking because it replaces the 
unilateral approach to decision making with a more 
inclusive process that begins and ends with consent. 
It also moves us away from a consultations-based ap-
proach to policymaking, which rests on an inherent-
ly asymmetrical and uneven power dynamic. 

FPIC is most commonly evoked in the context 
of  resource development and environmental protec-
tion. However, ITK interprets FPIC more broadly to 
include all policies, programs and projects that have 
the potential to affect our communities. The right to 
FPIC refers to the right of  Indigenous Peoples to give 
or withhold our free, prior and informed consent to 
proposed measures that will affect us. The UN Decla-
ration1 affirms Indigenous Peoples’ right to FPIC in a 
wide range of  situations. States’ obligations to obtain 
FPIC are described most broadly in Article 19 of  the 
Declaration, which states the following:

States shall consult and cooperate in good faith 
with the Indigenous Peoples concerned through 
their own representative institutions in order to 
obtain their free, prior and informed consent 
before adopting and implementing legislative or 
administrative measures that may affect them.2

At the national level, Canada has a constitution-
al duty to consult Indigenous Canadians and, where 
appropriate, accommodate Indigenous Peoples 
when the Crown contemplates conduct that might 
adversely impact potential or established Aboriginal 
or Treaty rights.3 However Canada’s constitutional 
duty to consult has its limits and does not get us to 
where we need to be. In the following paragraphs, I 
will highlight policy examples that illustrate FPIC’s 
function in our unique political environment. 

Nutrition North Canada
Nutrition North Canada (NNC) is an example of  
a recent federal program targeting Inuit that was 
developed and implemented unilaterally by govern-
ment. It reflects the pressing need for governments 
to respect our right to self-determination by obtain-
ing our consent prior to proceeding with policies, 
programs and projects that affect our communities, 
and underscores how a collaborative policymaking 
process could benefit Inuit and government. 

NNC was launched by Aboriginal Affairs and 
Northern Development Canada (AANDC) in April 
2011 in order to improve access to healthy, nutri-
tious foods. In a shift from the preceding Food Mail 
program which subsidized transportation costs di-
rectly, NNC directs its subsidy to retailers who are 
expected to pass this subsidy on to consumers.The 
program’s budget in 2015-2016 was $68.5 million, 
the majority of  which is allocated in Inuit Nunangat, 
making it the second largest social program overseen 
by the federal government in the North after hous-
ing.4 NNC, in its subsidization of  certain “healthy” 
foods, exerts significant influence over Inuit lives, es-
pecially in the context of  limited shopping options, 
widespread poverty, and in some regions, up to 70 
percent food insecurity.5 

NNC has been criticized by Inuit organizations 
and others who do not perceive that the program 
meaningfully improves access to healthy, nutritious 
foods. In 2014 the Auditor General of  Canada car-
ried out a performance audit of  NNC and deter-
mined that AANDC had not required retailers to 
provide data on profit margins, meaning that AAN-
DC could not verify whether the program’s annual 
$53.9 million subsidy had been fully passed on to 
consumers by northern retailers.6 The Auditor Gen-
eral concluded in his report that “Aboriginal Affairs 
and Northern Development Canada has not man-
aged the Program to meet its objectives of  making 
healthy foods more accessible to residents of  isolated 
northern communities.”7 The Department agreed 
with the Auditor General’s finding and sought to 
carry out his recommendations. 

The NNC program was designed by AANDC 



40 Northern Public Affairs, May 2016

without participation from ITK or regional Inuit or-
ganizations, despite Inuit making up the majority of  
the consumers using the program. Nor were Inuit or-
ganizations invited to help make determinations about 
which food items would be subsidized by the program. 
Far from seeking the free, prior and informed consent 
of  Inuit, NNC was unilaterally imposed on northern 
communities by AANDC. In doing so, AANDC mar-
ginalized Inuit, exacerbated public distrust of  govern-
ment, and missed an 
opportunity to craft an 
effective policy solution 
to a serious and ongoing 
challenge. The current 
government’s efforts to 
salvage the program de-
lay the implementation 
of  solutions that make healthy, nutritious foods more 
accessible to Inuit. 

If  the right of  Inuit to FPIC had been recognized 
and respected from the outset, these issues could like-
ly have been avoided. AANDC could have partnered 
with ITK and regional Inuit organizations in crafting 
a policy solution informed by the needs, experiences, 
and preferences of  Inuit. Doing so would have helped 
facilitate public support for the program and helped 
ensure that it achieved its intended purpose. Just as 
importantly, the program would have been developed 
with the free, prior and informed consent of  Inuit 
through a process that affirms our right to self-deter-
mination. Again, both Inuit and government benefit 
when we work together in equal partnership.

First Nations and Inuit Health Branch 
Health Canada’s First Nations and Inuit Health 
Branch (FNIHB) has collaborated with ITK in ways 
that reflect the type of  collaborative, consent-based 
partnerships that FPIC is intended to forge between 
governments and Indigenous communities. FNIHB 
is the federal department responsible for the deliv-
ery of  public health and health promotion services 
on-reserve and in Inuit communities. 

In 2015, FNIHB collaborated with ITK to devel-
op the 2015-2017 Inuit Health Approach. The Inuit 
Health Approach scaffolds the working relationship 
between FNIHB and ITK onto the Inuit health pri-
orities identified by the National Inuit Committee on 
Health. It is implemented through a work plan that 
FNIHB developed in cooperation with ITK. Inuit 
Health Approach priorities include mental wellness, 
Inuit health research, Inuit engagement in communi-
ty-based programs, and the development of  an Inuit 
Champion role within FNIHB that serves as an inter-
nal advocate for Inuit within the department. FNIHB 
and ITK set up an Inuit Sub-Committee that helps 

ensure progress on the work plan by creating a forum 
for Inuit and FNIHB senior executives to share in-
formation, provide policy guidance, and advance the 
Inuit health policy agenda. 

Implementing FPIC was not an explicit priority 
for government or ITK in crafting the Inuit Health 
Approach. However, the manner in which FNIHB 
engages with Inuit reflects the type of  early, collab-
orative, consent-based policy approach that FPIC is 

intended to facilitate between Indigenous Peoples 
and governments. In contrast to the unilateral policy 
approach characterizing NNC, Inuit play a central 
role in setting FNIHB’s policy agenda. 

In addition to the Inuit Health Approach, Inuit 
have shaped the policy agenda by participating in FNI-
HB’s 2012 First Nations and Inuit Health Strategic 
Plan. FNIHB requested ITK’s input into its Strategic 
Plan in order to ensure that Inuit-specific language and 
priorities are reflected in the document. As a result, 
FNIHB is in a better position to serve the needs of  Inu-
it and to be impactful in the work it carries out. 

ITK’s involvement in the hiring process that 
identified FNIHB’s Inuit Champion further re-
flects the ways FNIHB has forged collaborative, 
consent-based partnerships with Inuit. ITK, along 
with the chair of  the National Inuit Committee on 
Health, formed part of  the hiring committee that 
was responsible for drafting the Inuit Champion job 
description, took part in reviewing applications, and 
interviewed and ultimately identified the strongest 
applicant for the assignment. FNIHB’s Inuit Cham-
pion assignment is responsible for improving aware-
ness and consideration across FNIHB of  the Inuit 
Health Approach, and its foundational documents. 
The Inuit Champion also advocates within govern-
ment to ensure that Inuit health priorities are kept 
distinct from First Nations health priorities. This 
is an important role given our work to ensure that 
health policies, programs, and interventions reflect 
our distinct culture and population. 

Looking Forward 
In 2010 the Harper government endorsed the UN Dec-
laration but voiced concerns about FPIC “when used 
as a veto.” It cited the same concerns in 2014 follow-
ing the UN General Assembly’s adoption of  the World 
Conference on Indigenous Peoples Outcome Document, stating: 

It is necessary for Canada to implement FPIC in all 
of  its dimensions in order to move us beyond the top-down, 

consultations-based approach to policymaking that has defined 
our relationship to governments for so long. 
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“Free, prior and informed consent…could be inter-
preted as providing a veto to Aboriginal groups and 
in that regard, cannot be reconciled with Canadi-
an law, as it exists.”8 However, the term “veto” is not 
mentioned in the Declaration. The Harper government 
refused to discuss this issue with Indigenous Peoples 
in Canada and failed to substantiate its position. The 
government only supported free, prior and informed 
“consultation.” This was concerning because our ex-
perience has shown us that consultations tend to have 
predetermined outcomes, are rarely collaborative in 
nature, and by their very orientation situate final deci-
sion-making power with non-Indigenous governments. 
This is not self-determination. 

The duty of  States to obtain Indigenous Peo-
ples’ FPIC entitles Indigenous Peoples to effective-
ly determine the outcome of  decision making that 
affects us and is not merely a right to be involved 
in such processes.9 The newly-elected Trudeau gov-
ernment has stated its intent to fully implement the 
UN Declaration, as a priority. With regards to FPIC, 
Indigenous and Northern Affairs Minister Carolyn 
Bennett has stated, “We are committed to sitting 
down early [with Indigenous Peoples], at the earliest 
possible moment, on every single thing that will af-
fect Indigenous people in Canada.”10 

Furthermore, Trudeau has promised full federal 
action on implementing the Truth and Reconcilia-
tion Commission’s 94 Calls to Action. Significantly, 
the Calls to Action identify the need for Canada’s 
corporate sector to adopt the UN Declaration as a rec-
onciliation framework and to commit to obtaining 
the consent of  Indigenous Peoples before proceed-
ing with development projects. The Calls to Action 
also highlight the need for federal Aboriginal educa-
tion legislation developed with the full participation 
and informed consent of  Indigenous Peoples. We 
are hopeful that these encouraging gestures are part 
of  a larger paradigm shift in governance that places 
early engagement, cooperation and the consent of  
Indigenous Peoples, at its centre. 

For decades, ITK has stressed the practical, mu-
tual benefits of  a more collaborative relationship be-
tween Inuit and governments. We are cautiously op-
timistic that this message appears to be sinking in. It 
is necessary for Canada to implement FPIC in all of  
its dimensions in order to move us beyond the top-
down, consultations-based approach to policymak-
ing that has defined our relationship to governments 
for so long. We must move toward a more collabora-
tive Inuit-to-Crown relationship that is premised on 
our right to give or withhold consent on all policies, 
programs and projects that affect our communities. 

Inuit are a founding people of  Canada, and as 
proud Canadians we believe in the democratic prin-

ciples of  this country. It is high time that those prin-
ciples are reflected in the actions of  government. 
Canada’s implementation of  the UN Declaration and 
FPIC are both a litmus test and starting point for 
a renewed relationship based on the recognition of, 
and respect for, all of  our human rights. ◉

Natan Obed is the President of  Inuit Tapiriit Kanatami, the 
national organization representing Canada’s 60,000 Inuit. He 
was elected to a three-year term as President in September 2015. 
Natan is originally from Nain, Nunatsiavut, and currently lives 
in Ottawa. For 10 years, he served as the Director of  Social 
and Cultural Development for Nunavut Tunngavik Inc., which 
represents the rights of  Nunavut Inuit. Natan has devoted his 
entire professional career to working with Inuit representational 
organizations to improve the wellbeing of  Inuit in Canada.
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FREE, PRIOR & INFORMED CONSENT

Who’s afraid of  the big, bad FPIC? The evolving 
integration of  the United Nations Declaration on the Rights 

of  Indigenous Peoples into Canadian law and policy

Lorraine Land

C anada’s adoption of  the United Nations Declara-
tion on the Rights of  Indigenous Peoples (the UN Dec-

laration or Declaration) and developments of  Canadian 
legal principles regarding Aboriginal consultation are 
converging to ensure more vigorous protection of  In-
digenous Rights in Canada. The Declaration provision 
which says Indigenous Peoples must give free, prior 
and informed consent (FPIC) to decisions and devel-
opments that affect their lands, resources or cultures 
lies at the heart of  that document. Not coincidentally, 
interpretations of  the spectrum of  Indigenous consul-
tation and consent required for Crown decisions that 
affect Aboriginal rights lie at the heart of  the emerging 
jurisprudence in Canada on Indigenous consultation.

This convergence of  international and domestic 
law on Indigenous consent is raising questions about 
the scope of  the legal requirements for such “con-
sent” in a Canadian context. It is also triggering fear 
from commentators who worry that complying with 
FPIC means giving Indigenous Peoples in Canada a 
“veto” on development, which could be economical-
ly ruinous. Some political and legal commentators 
also say the Declaration requirements are funda-
mentally incompatible with the evolving Canadian 
law on Indigenous consultation. This article consid-
ers them as converging branches on the constantly 
growing tree of  Canadian law.

The ways Indigenous communities are working 
towards ensuring that their consent must be obtained 
for some decisions and developments, however, tells 
a more nuanced story about what Indigenous con-
sent means — and is evolving to mean — in Cana-
da. In this article (based on a speech delivered at a 
conference on FPIC in 2015)1 I outline the Cana-
dian context for FPIC by sharing stories that illus-
trate how Indigenous consent is currently evolving 
in Canadian law, and examine how Canadian law 
has evolved around the notion of  consent. I discuss 
how we can move away from our fears about FPIC, 
and towards a more just and mutually beneficial im-
plementation of  FPIC.

Two stories of “free, prior and informed consent”
Let me share two stories from clients I have been 
privileged to work with. The first is about the Sau-
geen Ojibway Nation (SON), who live in the Bruce 
Peninsula and Lake Huron area of  Ontario. The 
second deals with the Athabasca Chipewyan First 
Nation located in the midst of  the Alberta oil sands. 
These stories demonstrate the nuanced ways in 
which some Indigenous Peoples in Canada are ap-
plying the standard of  “consent” to development in 
their traditional territories.

Within the traditional territory of  the SON —
about 15 km from the Saugeen First Nation’s reserve 
— is one of  Canada’s largest nuclear plants: the Bruce 
Nuclear Generating Facility at Kincardine.2 Ontar-
io Power Generation (OPG) is currently proposing to 
build a new facility to store nuclear waste in a deep 
geological repository at the Bruce Nuclear site along 
the shoreline of  Lake Huron. The SON and their an-
cestors have lived in this area for thousands of  years, 
and have an Aboriginal title claim to the beds of  Lake 
Huron where the facility is located. The SON also has 
its own active commercial fishery, dependent on the 
whitefish and other fish in the area of  the project.

The SON has been participating in the joint pan-
el hearings on this proposal and digging deep into its 
implications for their communities. For the SON, this 
means engaging the community on challenging ques-
tions. For example, what does it mean to live with the 
risk of  radiation poisoning for your doodem (clan) beings 
a million years from now? In the event of  significant 
environmental contamination, what would it mean to 
be forced from the land and water your people have 
lived in relationship with for thousands of  years? 

The SON is dealing with their cultural under-
standing that beings evolve over time yet remain 
essentially the same, over thousands of  years, in-
cluding doodem or clan members who are linked to 
the SON such as the otter, sturgeon, bear, crane or 
loon. For Anishinabe people, these clans are literal-
ly family members — a concept that is particularly 
challenging to western minds.3 There is a long-term 
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obligation for community members to think of  their 
clan family in the future — whether those clan mem-
bers are in human or animal form. The future in the 
case of  nuclear waste means thinking of  what your 
doodem members may need a million years from now. 

On a more practical level, the SON members 
have commercial treaty and Aboriginal fishing 
rights4 that depend on the health of  those waters, 
and which could be affected by adverse effects — 
real or perceived — on the health of  fish coming 
from an area in the vicinity of  a nuclear waste site. 

In the meantime, even without approval of  a 
deep geological repository for storing nuclear waste, 
the SON still has a nuclear garbage site sitting above 
the surface of  its lands at the Bruce Nuclear site. 
Regardless of  what happens with future storage of  
nuclear waste, the Crown clearly has to deal with 
the SON on the current storage of  nuclear waste al-
ready happening (which has occurred without con-
sultation with the SON).

When assessed on both the scope of  impact and 
the strength of  the Aboriginal rights in question 
(since the SON has both an asserted land claim right 
plus fishing rights already proven at court), this proj-
ect would fall in Canadian law on the higher — or 
even highest — end of  the spectrum of  requirement 
for Aboriginal consultation.

The SON engaged in rigorous efforts to ensure 
meaningful engagement in the nuclear decision-mak-
ing process. In 2015 they were able to obtain a com-
mitment from the proponent that OPG would not 
proceed with the deep geological repository project 
under Lake Huron unless the SON consents. 

Consent doesn’t just mean approval or no ap-
proval, however, in SON’s view. The SON clearly 
see “consent” as a complex process of  building a 
relationship, exchanging information, conducting 
analysis, dealing with “the legacy” of  the already-ex-
isting issues related to nuclear waste storage, and 
fully integrating their community in the process of  
discussion, analysis and decision making.5 

From this perspective, consent is a process or 
journey, not a destination.

Obtaining OPG’s commitment to consent on 
this project was a critical win for the SON commu-
nities. Now, the Joint Panel conducting hearings on 
the project has reported and recommended that the 
project proceed. OPG made a commitment that the 
project will not proceed without the consent of  the 
First Nations and this commitment exists in writing, 
but there is no legislative force or formal agreement 
in place to back up the commitment. SON’s road-
map for this journey, and how they and the Crown 
deal with this nuclear waste storage case, will be an 
interesting practical test of  what a consent process—

and a relationship — can look like.
The second story that I would like to offer, as a 

way into thinking about the evolution of  FPIC, is the 
experience of  the Athabasca Chipewyan First Nation 
(ACFN). The ACFN are Chipewyan-Dene Peoples 
who live in Northern Alberta and whose traditional 

territory has been deluged with oil sands projects. The 
ACFN has managed to focus domestic and internation-
al attention on the impacts of  oil sands development on 
Indigenous Peoples, including raising public awareness 
about the cumulative impacts of  very high intensity oil 
and gas development within one region. The ACFN 
contend that the intensity of  oil and gas development 
is having devastating effects on their treaty harvesting 
rights, their culture, and the environment in which they 
live and upon which they rely. They say that the cur-
rent “consultation and accommodation” framework in 
Canadian law is not protecting their Indigenous rights.

In 2015, the New Democratic Party (NDP) 
was elected in Alberta on a platform, among other 
commitments to “implement the 2007 [United Na-
tions Declaration on the Rights of  Indigenous Peoples] and 
build it into provincial law.”6 The new government 
followed this up by giving all provincial government 
departments specific mandates to review, and report 
back, how this could done.7

These commitments led Alberta First Nations to 
hope and expect that there would be a shift in the Alber-
ta political context to bring oil sands development more 
into line with international human rights requirements 

Lorraine Land
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by dealing responsively and consultatively with impacts 
on Indigenous Peoples’ rights. In Alberta, Aboriginal 
consultation processes have historically been abysmal. 
Ironically, now Alberta may become the first jurisdiction 
in Canada to meaningfully enshrine the Declaration, in-
cluding FPIC, principles into provincial law. 

More recently, the new Liberal federal govern-
ment also campaigned on a promise to ensure every 
new policy and law would meet with the principles 
of  the Declaration8 and provided mandate letters to 
new cabinet ministers requiring the implementation 
of  the Declaration.9

The question is whether these election promises 
and new mandates will actually effect a change on 
the ground in how industry operates, or in what the 
government requires to ensure development con-
forms with FPIC principles. The large ship of  gov-
ernment does not turn easily or quickly, and election 
promises are a tiny rudder for a very big ship in a 
province and country so dependent on the same re-
sources that the Declaration says should be the basis 
for the FPIC process. 

For ACFN, while the ship is slowly turning, their 
community members face escalating environmental 
and social harms on their culture and rights: 
• Regional caribou populations are crashing as in-

dustrial development displaces caribou through 
the region,

• trappers are unable to reach their traplines be-
cause access is cut off by changing water levels 
(due to diversion of  water for oil sands projects,) 

• water quality continues to deteriorate in the 
ACFN communities, 

• ACFN members have extraordinarily high can-
cer rates which is triggering questions about 
links to oil sands development, and 

• ACFN members continue to see the rapid de-
struction of  areas available for hunting, trapping 
and traditional cultural activities. 

The political commitments may be in place, but 
regional industry and government officials do not 
seem to have received the message yet. 

The Challenge of  FPIC in Canada
The SON and Athabasca Chipewyan stories demon-
strate some common themes regarding FPIC in Can-
ada. First, the current legal context for consultation 
continues to leave large gaps in protecting Indigenous 
Peoples’ land and cultural rights in Canada. Consul-
tation does happen, but often in a checkerboard and 
erratic fashion that does not really reflect FPIC prin-
ciples. There are few systemic or regulatory commit-
ments in place to ensure that FPIC principles are the 
threshold for protecting Indigenous rights. 

However, increasing domestic pressure for FPIC 
compliance is clearly influenced by international 
processes. Some international banks and lenders 
now require that projects must comply with FPIC in 
order for them to receive international financing.10 
This is happening in part as Indigenous communi-
ties in Canada are engaging more and more in inter-
national forums to bring visibility to their concerns. 
Both the SON and the Athabasca Chipewyan, for 
instance, have succeeded at elevating the visibility of  
their concerns domestically by generating interna-
tional focus on their situations. 

In addition to the above challenges, other fun-
damentally complex issues lie at the heart of  the 
Crown-Aboriginal relationship and thus at the heart 
of  FPIC. This includes the many legacies of  the co-
lonial relationship. For instance, in the SON case, 
while the First Nations and Crown discuss the ques-
tion of  nuclear storage, a significant nuclear waste 
storage site already exists within the territory, right 
on the shore of  Lake Huron, and with clear evi-
dence its operation has substantially affected fish in 
the area. Consent in this instance is not simply about 
whether the Indigenous community will say no or 
yes to proposed future project (or will have a say in 
developing alternatives); it is also about how the two 
parties address the colonial legacy issues. 

 Efforts to use an FPIC frame to address 
Indigenous Peoples’ rights in Canada have elicited 
howls of  protest, however. Opponents say it is im-
practical for Canada to abide by this international 
human rights instrument. Canadian law on Aborig-
inal consultation, they say, is incompatible with the 
Declaration and FPIC. Indigenous Peoples cannot 
“demand a veto” on development, they maintain. 
These objections relate more to the politics of  FPIC 
(and its perceived constraint on development, partic-
ularly in the oil and gas sector), and ignore the reality 
that FPIC now exists as the international benchmark 
regarding obligations to Indigenous Peoples. On a 
practical level, FPIC is now clearly the standard that 
must be met in order to provide the legal, moral, and 
social support for projects to go ahead. 

A big unresolved question in Canada is whether, 
as articulated in the Declaration, FPIC really is not 
compatible with Canadian law. The past federal gov-
ernment took this position, and some contemporary 
commentators continue to argue this, based on two 
premises. The first is that FPIC is inconsistent with 
the Constitution and the current state of  Canadian 
law on Aboriginal consultation. The second is that 
international instruments are not legally binding. 

Canada, however, has a long and robust history 
demonstrating that the Crown and Indigenous Peoples 
already accepted that Indigenous consent was needed 
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prior to taking Indigenous lands and resources. Indige-
nous Peoples’ consistent expectation that they have the 
right to give or withhold consent to any taking of  their 
lands and resources, as understood from their perspec-
tive, is a constant theme and tension in early continen-
tal North American history. The prime example is the 
Royal Proclamation of  1763, which guaranteed Indig-
enous Peoples’ right to consent (through direct agree-
ments with the Crown) before the sale or surrender of  
their lands for settlement.11

The Evolution of  Consent in Canadian Law 
The principle of  consent has developed more spe-
cific meaning in modern legal contexts, particularly 
in Canadian case law. A series of  modern Supreme 
Court cases grapple with the notion of  consent in 
the context of  Aboriginal title cases, from Calder,12 
which first established that Aboriginal title could 
exist in Canadian law, to the recent historic case in 
Tsilhqot’in Nation13 in which the Supreme Court con-
firmed that the nation retains Aboriginal title to a 
large area of  their traditional lands. This legal histo-
ry demonstrates Canadian courts agreeing with the 
notion of  Indigenous consent in a way that is consis-
tent with the principles of  FPIC. 

Calder, a case brought by the Nisga’a Nation, was 
the first seminal Aboriginal title decision in Canada 
that established the legal principle that Aboriginal 
title can still exist in Canada. The Supreme Court 
judges hearing the case refer in their decision to 
correspondence dating from the 1850s between the 
colonial government in Victoria and the Imperial 
government in London. This 19th century corre-
spondence refers to the expectations of  the Nisga’a 
and other Indigenous groups in British Columbia 
that they must “consent” to the sale or taking of  
their lands, and outlines dialogue between London 
and Victoria about who should pay for that sale.14 
The judgment in Calder also canvasses the history of  
cases in which American courts confirmed that the 
consent of  Indigenous groups (through treaties) is 
required before the taking of  their lands.15

The Supreme Court decision in Delgamuukw16 
continued the arc of  key Aboriginal title cases where 
the Supreme Court engages with the legal concepts 
of  Aboriginal consent. In Delgamuukw, an Aboriginal 
title case brought by the Gitksan and Wet’suwet’en 
Nations, the court found again that it is possible to 
establish Aboriginal title in Canada, this time laying 
out more specifically the legal test for doing so. 

Delgamuukw established the legal principles for 
how Aboriginal title could be proved and, if  proved, 
the requirements for when the Crown could infringe 
or impede upon it. Delgamuukw also engaged with the 
legal questions of  whether and when Aboriginal con-

sent is relevant. The Supreme Court in Delgamuukw 
made it clear that in some situations Aboriginal con-
sent would be required before Aboriginal title could 
be infringed upon by the Crown:

The nature and scope of  the duty of  consultation will 
vary with the circumstances.  In occasional cases, when 
the breach is less serious or relatively minor, it will be 
no more than a duty to discuss important decisions 
that will be taken with respect to lands held pursuant 
to aboriginal title.  Of  course, even in these rare cases 
when the minimum acceptable standard is consulta-
tion, this consultation must be in good faith, and with 
the intention of  substantially addressing the concerns 
of  the aboriginal peoples whose lands are at issue. In 
most cases, it will be significantly deeper than mere consultation.  
Some cases may even require the full consent of  an aboriginal 
nation, particularly when provinces enact hunting and fishing 
regulations in relation to aboriginal lands [emphasis added].17

Subsequent Supreme Court decisions set out 
the legal framework for modern “Aboriginal consul-
tation,” building further on the principles set down 
in Delgamuukw. The 2004 Supreme Court decisions 
in Haida18 and the Taku River Tlingit20 confirmed the 
obligation on the Crown to consult with Aborig-
inal groups, and accommodate their rights, where 
a Crown decision could impact them. In Haida, the 
Court ruled that the duty to consult First Nations 
or Aboriginal groups varies along a continuum or 
spectrum. Depending on how strong the Aboriginal 
right is, and how seriously it could be impacted by a 
Crown decision (such as a development permit), the 
consultation obligation can range from a minimum 
“duty to discuss” or provide information all the way 
up to the requirement for full consent on serious 
issues.20 Recognizing this spectrum of  obligation is 
a core component of  the Haida decision. The anal-
ysis of  the Supreme Court in Haida confirms that 
we must understand Indigenous rights as relational. 
When we talk about the depth of  consultation and 
accommodation required — including whether con-
sent is required — this is taking place within the give 
and take of  a relationship. 

Haida also introduces the question of  whether 
and when Aboriginal groups can “veto” a decision 
of  the Crown. In Haida, the Supreme Court finds 
there is no “duty to agree.” In other words the con-
sultation process does not give Aboriginal groups a 
veto over Crown decisions about what can be done 
with land pending final proof  of  a land claim.21 That 
Court says the key requirement for the consultation 
process is a “balancing of  interests.”23 It does find 
that, in the case of  serious impacts on Aboriginal 
rights and stronger claims with better evidence, then 
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it is more likely that full consent would be required. 
This spectrum analysis is a helpful way of  thinking 
about consent. It lies at one end of  a spectrum to 
determine what is suitable in different situations, 
but the scope 
of  the con-
sent will vary 
depending on 
these circum-
stances.

The question of  whether Aboriginal groups have 
a “veto” right was also explored in the Mikisew23 case 
on treaty rights. Mikisew was about the right of  the 
Mikisew Cree First Nation of  Treaty 8 to be consult-
ed about the construction of  a road in Wood Buffalo 
Park that could affect hunting rights. In Mikisew, the 
Supreme Court again discusses when and wheth-
er an Aboriginal veto can occur, finding “had the 
consultation process gone ahead [as the Court said 
should have happened], it would not have given the 
Mikisew a veto over alignment of  the road.”24 The 
Court ruled in this case that the proposed project 
would have minimal potential impacts on the ability 
of  the Mikisew Cree to exercise treaty rights — at the 
opposite end of  the spectrum from those with prov-
en rights and high impacts where the highest level of  
consultation and accommodation is required. Even 
in the situation of  minimal impacts, the Supreme 
Court ruled that the Crown’s duty to consult and ac-
commodate the Mikisew was still triggered, though 
the procedural requirements would be on the lower 
end of  the spectrum of  what was required of  the 
Crown. In this specific instance, while there still had 
to be consultation, the Court felt a “veto” on devel-
opment was not appropriate. 

Even where there is a very minimal impact on 
Aboriginal rights, however, the Supreme Court is 
clear that Aboriginal consultation and accommoda-
tion is required. As the Court makes abundantly clear 
in Mikisew, the process does not merely mean giving 
the Aboriginal group an opportunity to “blow off 
steam.”25 Consent in this situation is best understood 
as lying on a spectrum, as part of  a relationship and 
process, rather than a simple “go/no go” decision.

Most recently, the Supreme Court released the 
seminal Tsilhqot’in26 decision. We owe a deep debt 
of  gratitude to the Tsilhqot’in Nation for their te-
naciousness in bringing this Aboriginal title and 
rights case forward over the past 30 years. In Tsil-
hqot’in, for the first time in Canadian law, the Su-
preme Court affirmed that an Aboriginal group 
still retains Aboriginal title to their traditional lands 
because no treaty or surrender has occurred. The 
Supreme Court found that the Tsilhqot’in Nation 
retains full title to 1,700 km2 of  their territory and 

continues to have other Aboriginal rights (such as 
harvesting rights) throughout their entire tradition-
al territory beyond the 1,700 km2 area where they 
retain land title. 

In Tsilhqot’in, the Supreme Court expands on the 
notion of  consent and places it within the context of  
a test for when the Crown can justifiably infringe on 
Aboriginal title. The court says,

The right to control the land conferred by Ab-
original title means that governments and others 
seeking to use the land must obtain the consent of  
the Aboriginal title holders. If  the Aboriginal group 
does not consent to the use, the government’s only 
recourse is to establish that the proposed incursion 
on the land is justified under s.35 of  the Constitution 
Act, 1982.27

The court then expands on this finding by artic-
ulating a more robust and detailed legal test for how 
the Crown would have to “justify” infringing on (or 
taking away from) Aboriginal title and rights when 
Aboriginal “consent” is the threshold to be met.28 

Tsilhqot’in is important because the Supreme 
Court explores the concept of  Aboriginal consent 
in more detail than in any previous decisions. Tsilh-
qot’in focuses on the Aboriginal perspective on con-
sent. In Delgamuukw, for instance, the Court exam-
ined the balancing test from the perspective of  the 
State, asking what is in the public interest and what 
non-Aboriginal people need in terms of  a process. 
In contrast, Tsilhqot’in clarifies that consent must also 
be seen from the perspective of  the Aboriginal Peo-
ples whose rights are being impacted.29 

The Supreme Court does not specifically state 
in the decision that they are endorsing FPIC, as ar-
ticulated in the UN Declaration. The Court does, how-
ever, emphasize that “consent” is a starting point for 
analyzing what the Crown can and cannot do where 
Aboriginal title or an Aboriginal right has been prov-
en and a potential impact on that right is serious. 

The notion of  consent is, thus, firmly embedded 
in the arc of  modern Canadian law on Aboriginal 
rights and title. There is no conflict between Canadi-
an legal principles of  consent and the FPIC obliga-
tions under international law. The Indigenous con-
sent principles in the UN Declaration and in Canadian 
law parallel one another and Canadian Supreme 
Court decisions indicate more specifically what 
“consent” means in a Canadian Indigenous context.

The notion of  consent is, thus, firmly embedded in the arc of  modern 
Canadian law on Aboriginal rights and title.
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The Question of  International Law
The past federal government and some current 
commentators also argue that international cove-
nants and agreements are not enforceable in Cana-
dian law and for this reason, it is inappropriate to 
apply FPIC in Canadian law and policy. 30

This is no longer a tenable position. In Canadian 
law there is a clear line of  cases that outline how inter-
national human rights laws are enforceable in Canada 
and that customary law applies directly as part of  Ca-
nadian domestic law.31 There is a presumption of  con-
formity between Canadian statutes and international 
law unless a specific law explicitly contradicts such a 
presumption.32 The recent CHRC v. Canada case in the 
Federal Court and Federal Court of  Appeal unpacks 
some of  these principles even further, stating that “Par-
liament will be presumed to act in compliance with its 
international obligations,” and that courts will inter-
pret Canadian law to be consistent with the values and 
principles of  international law.33

Why then, we must ask, do some commentators 
and politicians in Canada still use language about 
“veto”? This is the language of  fear. Fear-mongering 
about Aboriginal people wanting to veto development 
(and thus presumably cripple the Canadian economy) 
is an example of  “False Evidence Appearing Real” (or 
FEAR). Most commentaries on the dangers of  an In-
digenous veto attempt to imply that all development 
proposals are reasonable and that all Aboriginal groups 
are anti-development and unreasonable in their deci-
sion making. These presumptions connect to strong 
myths in the Canadian narrative of  settler-Indigenous 
relations, and must be addressed squarely, and firm-
ly dismissed. Indigenous groups are not simply “anti 
development.” Nor are Indigenous governments any 
more prone to be unreasonable in making decisions 
than non-Aboriginal governments are. 

These false narratives can be countered by telling 
practical stories to illustrate the real evidence. There 
are many examples of  First Nations thoughtfully and 
carefully balancing an interest in economic develop-
ment with a commitment to long-term protection of  
lands and resources. One such example is the ACFN, 
mentioned above, who are at the forefront of  de-
veloping regional businesses in the oil sands regions 
while also being vigilant about protecting their health, 
Indigenous rights and future. The false narratives 
about unreasonable or capricious decision-making by 
Indigenous governments can be addressed by looking 
to how the principles of  administrative law regarding 
procedural fairness require Indigenous governments 
to be reasonable in decision making in the same way 
as non-Indigenous governments.

Another popular fear triggered by those who use 
the language of  an “Aboriginal veto” over develop-

ment is the fear that assumes that any gains attained 
by Indigenous groups will be balanced by a loss to 
non-Indigenous Canadians. This suggests that rec-
ognizing Indigenous rights leads to win/lose scenari-
os, rather than opportunities for mutual gain. Again, 
practical examples can help to bely this myth.34 

The Importance of  Stories
How do we refute these fears? We can do so by artic-
ulating and exposing them and by telling the stories 
about the alternatives. As one wise friend once told 
me, the struggle for Indigenous rights is a struggle to 
capture the imagination — to better understand cur-
rent reality and open ourselves to better possible fu-
tures through storytelling, culture, music, and the arts. 

We can also respond to those who dismiss the 
need to meaningfully recognize the rights of  Indige-
nous Peoples in Canada or around the world by hu-
manizing the context of  FPIC. We can support robust 
institutions of  Indigenous governance as one way to 
counter the narrative about capricious decision mak-
ing in Indigenous governments. Most importantly, 
we can talk about Indigenous consent as a relational 
process rather than a one-point-in-time decision, as 
evidenced from the SON example above.

Finally, from a legal perspective, we must see 
the concept of  FPIC and the Supreme Court’s dis-
cussions of  Aboriginal consultation (including the 
need for Aboriginal consent in some situations) as 
one growing branch on the tree of  Canadian law. 
The law is not static, as it might appear in the pages 
of  a book. The law is an evolving, growing, organic 
process whereby our society decides on our common 
norms and values. These developments are part of  
an exciting and critical story in Canada about how 
we can foster reconciliation rather than confronta-
tion over Indigenous rights. ◉
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on Aboriginal land rights and claims, Aboriginal consultation 
issues, impacts and benefits agreements, energy project reviews, 
and environmental matters. In 2009, Lorraine received a Gold 
Key Alumni Award from Osgoode Hall Law School, for ex-
ceptional contributions to the legal profession and society, and 
accomplishment in the field of  law.
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FREE, PRIOR & INFORMED CONSENT

Free, prior & informed consent: Reflections from 
IsumaTV’s engagement with the Mary River Project

T he following paper presents a series of  reflections 
about the implementation of  free, prior and 

informed consent (“FPIC”) in the context of  natural 
resource extraction in the Arctic. In particular, this 
paper summarizes the experience gained from the 
activities of  an Inuit media organization (IsumaTV/
Nunavut Independent Television Network) to promote 
informed consultation in relation to the development 
of  the Mary River Mine in Nunavut, Canada. 

Background
The Mary River Mine is an open pit iron mine on 
North Baffin Island on Inuit owned lands in the 
Qikiqtaaluk Region of  Nunavut in the Canadian Arc-
tic. The company developing the mine is Baffinland 
Iron Mine Corporation (BIMC), which is a joint-ven-
ture between ArcelorMittal (Luxembourg) and Iron 
Ore Holdings Ltd. (USA). The initial project proposal 
was approved by the Minister of  Aboriginal Affairs 
and Northern Development in 2012 after an exten-
sive environmental and socio-economic review and 
consultation process overseen by the Nunavut Impact 
Review Board (NIRB).1 As will be discussed below, 
the initial project proposal has been subsequently 

changed in response to lower iron ore prices and the 
current economic challenges to the mining industry.

IsumaTV is a collaborative Inuit media organi-
zation that has created an online platform for shar-
ing Inuit and Indigenous films.2 In 2012, IsumaTV 
launched a Digital Indigenous Democracy (DID) 
project at a time that Inuit in the Qikqtani Region 
of  Nunavut had the opportunity to take part in an 
official review process for the proposed Mary River 
Mine. DID uses the Internet, community radio, lo-
cal television and social media to empower Inuit tra-
ditional knowledge and to create new tools and net-
works to help voice individual and collective views. 

Given the importance of  the proposed mine to 
local Inuit communities, the DID project support-
ed a multimedia Human Rights Impact Assessment 
(HRIA) to examine the positive and negative impacts 
of  the proposed mine in accordance to international 
human rights standards. This was an innovative proj-
ect because of  how the HRIA used DID’s multime-
dia tools to facilitate engagement with potentially-af-
fected stakeholders. The HRIA was then submitted 
as the basis for a formal intervention in the public 
hearings conducted by the NIRB, by Dr. Zacharias 

Dr. Zacharias Kunuk and Lloyd Lipsett
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Kunuk, co-director of  IsumaTV, with Lloyd Lipsett, a 
human rights lawyer consulting for IsumaTV.

These activities by IsumaTV are the logical 
extension of  the organization’s mission to preserve 
and promote Inuit and Indigenous Peoples’ culture 
and language. However, the framing of  these activities 
in terms of  Indigenous Peoples’ rights became perti-
nent and possible because of  two important devel-
opments of  international human rights standards.

The UN Declaration on the  
Rights of  Indigenous Peoples
As a distinctive legal concept and international stan-
dard, FPIC finds its main expression in the United 
Nations Declaration on the Rights of  Indigenous Peoples (UN 
Declaration or Declaration). The UN Declaration was ad-
opted by the UN General Assembly in 2007 after 
more than 30 years of  debate and negotiation within 
the UN system. 

Canada initially voted against the Declaration, 
citing concerns about FPIC being used as a veto 
(amongst other concerns). However, Canada later 
endorsed the Declaration through a Statement of  Sup-
port issued in November 2010, stating: “[w]e are now 
confident that Canada can interpret the principles 
expressed in the Declaration in a manner that is con-
sistent with our Constitution and legal framework.”3

While the UN Declaration is mainly focused on the 
relationship between Indigenous Peoples and govern-
ments, its provisions increasingly inform the human 
rights efforts of  extractive industry companies and 
associations. Indeed, several important global mining 
companies now have policies that make explicit com-
mitments to work towards FPIC in their operations.4

The UN Guiding Principles on 
Business and Human Rights
In 2011, the UN Human Rights Council unani-
mously adopted the UN Guiding Principles on Busi-
ness and Human Rights (UN Guiding Principles), 
marking a global consensus that companies are 
expected to respect human rights.5 For a company, 
respecting human rights implies having a human 
rights policy, an ongoing process to prevent adverse 
impacts on human rights, and an effective opera-
tional-level grievance mechanism. 

Canada has supported the development of  the 
UN Guiding Principles and, since 2014, has included 
them as one of  the standards expected of  Canadian 
extractive companies in Canada’s Enhanced Cor-
porate Social Responsibility Strategy to Strengthen 
Canada’s Extractive Sector Abroad.6

Furthermore, many leading mining companies 
and industry associations have begun to develop de-
tailed human rights policies and procedures. One 

of  these companies is Baffinland’s parent company, 
ArcelorMittal. 

Taken together, these two developments—of  
the UN Declaration and the UN Guiding Principles—
provided the necessary foundation of  international 
standards for IsumaTV to promote FPIC through 
a multimedia HRIA in the context of  the develop-
ment of  a mine.

HRIA and Intervention in 
NIRB Public Hearings
As mentioned above, IsumaTV conducted a Hu-
man Rights Impact Assessment (HRIA) of  the Mary 
River Project7 and used this as a basis for a formal 
intervention in the public hearings being conducted 
by the Nunavut Impact Review Board (NIRB).8 

The Inuit-language multimedia HRIA included 
22 call-in radio shows and 59 videos focusing on a 
range of  potential human rights impacts that could 
be caused by the Mary River Mine once it entered 
into production, including workers’ rights and hu-
man rights concerns related to the environment. At 
the time of  the public hearings (when the mine had 
not yet been approved), these issues were mainly 
prospective. Such prospective assessment of  poten-
tial human rights impacts is often valuable from a 
risk mitigation perspective. Furthermore, it is easier 
to build a constructive dialogue about human rights 
between companies, communities, and governments 
when looking forward at potential impacts rather 
than later when there may be specific allegations of  
human rights violations related to an operation.

Nonetheless, FPIC was a live issue for the HRIA 
given that it focuses on various aspects of  the consul-
tative process that leads to the approval of  a mine or 
other development project on Indigenous Peoples’ 
lands. In this regard, the key findings of  the HRIA 
were summarized as follows:

Ongoing consultation with Inuit and other stake-
holders is a critical component of  respecting human 
rights. The concept of  Free, Prior and Informed 
Consent (FPIC) has not been formally recognized 
in Canadian law or in the corporate policies of  Baf-
finland and its parent companies. However, there is 
a strong legal framework for consultation with Inuit 
in Nunavut. Inuit rights have largely been protected 
to date as a result of  the requirements of  the Ca-
nadian Constitution and the Nunavut Lands Claim 
Agreement. A key aspect has been the impact re-
view process by the Nunavut Impact Review Board 
that provided a process for informed discussion and 
community input. The requirement for Baffinland 
to negotiate an Inuit Impact Benefit Agreement 
with the Qikiqtani Inuit Association also provides a 
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process for Inuit to provide their consent about how 
the mine will be developed.9

After a review of  the roles and actions of  different actors 
in terms of  consultation with Inuit in relation to the de-
velopment of  the mine, the HRIA concluded that:

Consultation processes are by their nature complex 
and imperfect. Their success requires the sustained 
efforts of  many parties over a long period of  time. 
They can always be improved. … Consultation and 
consent should not be viewed as a “one-time event,” 
but rather as a continuous process of  building and 
maintaining trust and the social license to operate. 
The opportunities and successes of  consultation 
through the NIRB review process and Baffinland’s 
community engagement should be viewed as the 
foundation for ongoing consultation over the lifes-
pan of  the mine.10

A number of  specific recommendations about im-
proving FPIC as an ongoing process were made 
in the HRIA and in the formal intervention in the 
NIRB public hearings. The IsumaTV team was 
therefore pleased when the NIRB Final Hearing 
Report recommended a number of  terms and con-
ditions that support ongoing consultation with Inuit 
and other stakeholders for the development of  the 
mine. These terms and conditions were accepted 
by the Minister for Aboriginal Affairs and Northern 
Development and became part of  the project certif-
icate for the Mary River Mine. 

Reconsideration Process
The importance of  understanding FPIC as an on-
going process was made clear to the IsumaTV team 
when BIMC announced changes to the Mary Riv-
er Mine very soon after the initial project had been 
approved. These changes involved a change to the 
shipping route and a reduction of  the volume of  ore 
that would be produced during an “Early Revenue 
Phase” for the mine. 

These changes were driven by economic reali-
ties as iron ore prices fell and the company was no 
longer in a position to finance its initial plan of  con-
structing a railway and deep-water port in Steensby 
Inlet. However, they also had the effect of  changing 
which community would experience the majority 
of  impacts when the mine began operating. Initial-
ly, members of  the community of  Igloolik felt that 
they would be most affected by the shipping route 
through Steensby Inlet, whereas afterwards it was 
the community of  Pond Inlet that felt that they 
would experience the impacts related to shipping 
through Milne Inlet. This is a poignant example of  

how operational changes can dramatically alter the 
projected impacts of  an operation, as well as who 
are the most directly affected stakeholders.

In this context, and to its credit, the NIRB 
required that there be a formal Reconsideration 
Process for the Early Revenue Phase, including 
additional public hearings. The IsumaTV team 
participated in these hearings and made further 
recommendations about the importance of  ongo-
ing mechanisms for informing and consulting with 
Inuit as the Mary River Mine continues to develop 
and plans change. 

At the same time, the IsumaTV team also start-
ed to grapple with the issue of  “consultation fatigue” 
as some community members appeared to be disin-
terested in participating in further discussions and 
public hearings about the Mary River Mine. Fur-
thermore, for an organization like IsumaTV, it is 
difficult to obtain open-ended project funding that 
would permit ongoing interventions in subsequent 
rounds of  public hearings.

These are important practical issues for the im-
plementation of  FPIC as an ongoing process. Sub-
sequent to the Reconsideration Process for the Early 
Revenue Phase, additional proposed changes to the 
Mary River Project have been presented by BIMC. 
At the time of  writing, there is correspondence be-
tween the various parties to the project about wheth-
er further public hearings should be required. 

Community-based Monitoring and Dialogue
In the midst of  these project changes and discussions 
about the need for further public hearings, IsumaTV 
has had the opportunity to contribute to the ongoing 
implementation of  FPIC through an innovative ini-
tiative that was financed by the Ilagiiktunut Fund.11 
This initiative had three main components: (1) in-
stallation of  an IsumaTV Integrated Media System 
in Inuit Communities; (2) broadcast of  “inform and 
consult community radio shows” about the Mary 
River Mine; and (3) consolidating and transmitting 
community feedback to the QIA and other project 
monitoring bodies. 

While this initiative is still being wrapped up, the 
IsumaTV team has some preliminary observations that 
are relevant to broader discussions about implementa-
tion of  FPIC in the context of  mining in the Arctic: 

• The “inform and consult community radio 
shows” demonstrate the ongoing importance of  
good information and consultation with com-
munities for the successful development of  the 
Mary River Mine. There are significant misper-
ceptions and misinformation circulating in the 
communities about what actually is happening at 
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Mary River, as well as about the details of  pro-
posed changes to the operations that have been 
proposed to the NIRB. Greater coordination is 
needed between all actors to help provide more 
accessible information in Inuktitut on an ongoing 
basis and to help avoid fragmentation of  efforts to 
inform and consult with communities.

• This phase of  community monitoring focused on 
the Ilagiiktunut Fund’s priority themes related to 
workers, families, and communities. Although 
environmental issues were not the main focus of  
the project, the recent climate change summit 
(COP21) reinforced the importance of  climate 
change for resource development in the Arctic. In 
particular, the issue of  climate change has been 
linked explicitly to human rights and Indigenous 
Peoples’ rights, which once again strengthens the 
importance of  good information and ongoing 
consultation for Inuit communities about the en-
vironmental aspects of  the Mary River Mine.

Lessons Learned
Based on the experience of  the IsumaTV team in 
conducting the above-noted activities in relation to 
the Mary River Mine, the following three lessons are 
offered to strengthen the implementation of  FPIC in 
relation to extractive industry projects in the Arctic. 

Lesson #1: The importance of  strong frameworks and institu-
tions for the protection of  Indigenous Peoples’ rights
There is a strong legal framework for consultation 
with Indigenous Peoples in Canada, particularly 
in the context of  modern land claims agreements. 
For example, in Nunavut, Inuit rights are protect-
ed by the Canadian Constitution and the Nunavut 
Lands Claim Agreement. Two noteworthy features 
of  the NLCA are: (1) the requirement for a rigor-
ous environmental and social impact review process 
of  extractive industry projects by the Nunavut Im-
pact Review Board, which includes processes for in-
forming and consulting with affected communities; 
and (2) the requirement for an Inuit Impact Benefit 
Agreement (IIBA) to be negotiated between a proj-
ect proponent and the relevant Designated Inuit Or-
ganization, which provides a framework for obtain-
ing and documenting “consent” for a project.

Given the importance of  these mechanisms for 
implementing Indigenous Peoples’ rights, it is critical 
for the Canadian government to continue support-
ing the integrity and independence of  impact review 
processes for extractive industry projects. While it is 
important to ensure the efficiency of  such processes, 
there are concerns that efforts to “streamline” the 
review of  future projects may provide insufficient 
time to inform and consult with Indigenous Peoples. 

Furthermore, if  the negotiation of  impact benefit 
agreements represents good practice for developing 
partnerships between the extractive industry and 
Indigenous Peoples, it is important to foster great-
er transparency about the negotiation and content 
of  these agreements. Greater transparency can help 
ensure that these agreements are truly indicative of  
the consent of  Indigenous communities, as well as 
address concerns about good governance of  the fi-
nancial flows from the extractive industry. 

Lesson #2: The importance of  more explicit attention to hu-
man rights due diligence
The Government of  Canada has recently signalled 
that the UN Guiding Principles on Business and 
Human Rights are one of  the international stan-
dards that Canadian extractive companies should 
adhere to when operating abroad.12 Mining compa-
nies operating in Canada should also implement the 
UN Guiding Principles since the “responsibility of  
business enterprises to respect human rights applies 
to all enterprises regardless of  their size, sector, oper-
ational context, ownership and structure.”13 

While many human rights issues can be ad-
dressed through traditional environmental and social 
management processes, the UN Guiding Principles 
on Business and Human Rights provide additional 
and explicit attention to human rights. In particular, 
more explicit human rights due diligence by extractive 
industry companies should encourage greater un-
derstanding of  and attention to Indigenous Peoples’ 
rights and concerns. Furthermore, as more extractive 
industry companies develop their human rights poli-
cies and practices, there may be more opportunities 
to undertake HRIAs as collaborative undertakings 
between companies and affected communities.

Lesson #3: The importance of  developing new media tools for 
ongoing consultation 
As discussed throughout this paper, ongoing consul-
tation is fundamental to obtaining and maintaining 
consent for extractive industry projects and for re-
specting the full range of  Indigenous Peoples’ rights. 
As media professionals, IsumaTV promotes the 
transformative potential of  21st century multimedia 
tools to provide new channels for information, dia-
logue and engagement. In particular, tools that em-
phasize audio and visual communications have the 
potential to be more respectful of  Indigenous Peo-
ples’ languages and oral traditions. Informing and 
consulting Inuit in their first language of  oral Inukti-
tut should be conducted audio-visually if  it hopes to 
meet modern human rights standards. 21st century 
new media – online video, radio, and Internet TV 
– now offer Indigenous Peoples a practical, econom-
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ical toolkit to carry this out at the community level.
However, there are considerable barriers to access 

(cost and bandwidth) in many of  the remote regions 
of  Canada, where Indigenous Peoples are affected by 
extractive industry projects. This is certainly the case 
in Nunavut, where access to the Internet lags far be-
hind the rest of  the country. Therefore, government, 
industry and other stakeholders should redouble ef-
forts to provide improved access to Internet and oth-
er technologies that facilitate communication in oral 
languages as a key component of  an overall frame-
work for effective engagement between Indigenous 
Peoples and extractive industries. Full documentation 
of  the multimedia HRIA is online at www.isuma.tv/
DID/HumanRights. ◉

Dr. Zacharias Kunuk is co-founder of  Kingulliit Productions, 
award-winning filmmaker, and member of  the Order of  Cana-
da. Together with Norman Cohn, Kunuk is co-project leader of  
Digital Indigenous Democracy. Lloyd Lipsett is an internation-
al human rights lawyer and a leading practitioner in the field 
of  human rights impact assessments. He led the HRIA of  the 
Mary River Mine for the Digital Indigenous Democracy project.

Endnotes
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150 km railway over the permafrost and an all-season deep 
water port at Steensby Inlet. The initial mine life was project-
ed at over 30 years, and significant benefits were predicted 
in terms of  jobs (800 to 2,700 during construction and 950 
during operations) and economic benefits (estimated at $2 to 
5 billion over the lifespan of  the mine).

2 www.isuma.tv
3 http://www.aadnc-aandc.gc.ca/

eng/1309374407406/1309374458958
4 Oxfam is tracking the uptake of  FPIC by mining, oil and gas 

companies in its “Community Consent Index.” In a 2015 re-
port, Oxfam states that the number of  companies that have for-
mal commitments to FPIC has tripled since 2012. See: https://
www.oxfam.org/en/research/community-consent-index-2015

5 See: www.ohchr.org/Documents/.../GuidingPrinciplesBusi-
nessHR_EN.pdf

6 http://www.international.gc.ca/trade-agreements-ac-
cords-commerciaux/topics-domaines/other-autre/csr-strat-
rse.aspx?lang=eng

7 The HRIA was conducted by Lloyd Lipsett, a human rights 
lawyer with extensive experience in conducting HRIAs for 
communities, companies and multilateral agencies. The 
HRIA of  the Mary River Project was conducted in 2012-
2013 and information about the methodology, findings and 
conclusions can be found at: http://www.isuma.tv/DID/
HumanRights.

8 The formal interventions in the NIRB public hearings in 
Iqaluit, Igloolik and Pond Inlet were presented by Dr. Zacha-
rias Kunuk and Lloyd Lipsett in July 2012. The materials for 
the formal intervention can be found at: http://www.isuma.
tv/en/DID/MyFathersLand. Furthermore, a documenta-
ry film called “My Father’s Land” was co-directed by Dr. 
Kunuk and Norman Cohn and can be viewed here: http://
www.isuma.tv/myfathersland/film.

9 See section Five of  the HRIA at http://www.isuma.tv/DID/
HumanRights/KeyFinding5/full-finding

10 Ibid.
11 This fund was created pursuant to the Inuit Impact Benefit 

Agreement between BIMC and the QIA and therefore rep-
resents a funding stream that is related to the mine’s operation.

12 See: Canada’s Enhanced Corporate Social Responsibility Strategy to 
Strengthen Canada’s Extractive Sector Abroad, supra note 5.

13 UN Guiding Principle 14.
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INDIGENOUS RIGHTS

Larry Chartrand

Métis land claim participation in the North: 
Implications for Southern Canada 

T he question of  Métis treaties and land claims 
remain outstanding in regions south of  60. 1 

With some notable exceptions, early colonial and 
federal government policy denied the Métis the op-
tion to secure treaty relations with the Crown. Gen-
erally, the federal government refused to negotiate 
with Métis under the old treaty process and contin-
ues to refuse under the current modern claims pro-
cess. Yet, it is interesting that this obligation to nego-
tiate has not been resisted in recent times regarding 
Métis claims North of  60°. 

The Métis Treaty Process in the North
By 1921, there was a well-entrenched Métis pres-
ence in the Northwest Territories, especially along 
the Mackenzie River, which was a major fur-trade 
route. During the 1921 Treaty 11 negotiations, as was 
generally the case in the South, Métis were offered 
scrip but, unlike in the South, Métis in the North were 
only offered money scrip in the amount of  $240.00 in 
extinguishment of  their “Indian title” or they could 
choose to enter Treaty 11 and become a member of  
a treaty band. Treaty 11 and the Métis scrip disburse-
ment’s legal validity were put into question, leading 
to a renewed treaty process beginning in the 1970s. 
Since that time, four comprehensive claims have been 
settled in the Northwest Territories, while others re-
main in different stages of  negotiation. 

Of  these processes, the Sahtu Dene and Métis Com-
prehensive Land Claim Agreement is only one completed 
comprehensive claim in the Northwest Territories 
where Métis remain distinctly Métis after signing 
the agreement. Other agreements allow for Métis to 
become Gwitch’in beneficiaries or Tlicho citizens, 
but do not retain an independent political status af-
ter doing so. In describing the Métis participation 
in respect of  the Gwitch’in and Tlicho land claims, 
Giokas and Morse stated that “[t]he Métis have 
subsequently been merged organizationally and in 
relation to both collective and individual identities 
for all essential purposes for those two [now three] 
joint Dene-Métis Nations outside of  the fairly nar-
row continuing role of  the Indian Act.”2 Arguably, 
this conclusion may be true regarding the Métis in-

volvement in the Gwitch’in and Tlicho claims, but 
with due respect it is not accurate with regard to the 
Métis involvement in the Sahtu claim. 

Unlike the Métis in the Gwitch’in and Tlicho 
claims, the Métis in the Sahtu agreement have main-
tained their separate organizational structures and 
identities.3 And unlike most treaties in Canada that 
only have Indian and Canada as parties, there are 
three distinct parties to the Sahtu region treaty: the 
Métis communities (acting collectively), the Dene 
communities (acting collectively), and Canada. Al-
though the Sahtu Tribal Council represents both 
Dene and Métis Aboriginal communities for the 
purposes of  implementing the land claims agree-
ment, the Métis communities are politically orga-
nized separately with their own land management 
corporations. 

Moreover, the Directors of  the Sahtu Secre-
tariat include leaders from the separate Métis land 
corporations and Dene land corporations. Arguably, 
this is the only completed modern land claims agree-
ment where the Métis and Canada are in a direct 
treaty partnership as separate political entities, not-
withstanding that the agreement was entered into 
jointly with the Dene community.4 Although most 
of  the provisions of  the agreement for the purposes 
of  certain co-management boards do not create sep-
arate boards for the Métis and Dene, the Métis have 
maintained a distinct political and social status with-
in the region that finds expression within the joint 
Sahtu Tribal Council.

The 1993 agreement provides that the Dene of  
the Sahtu region cede their rights to the territory in 
exchange for specific rights and special benefits such 
as financial compensation, land, rights to collect re-
sources on the ceded territory, and the right to partic-
ipate in decision making for the land, and they reserve 
the right to negotiate self-government agreements. 
In consideration of  these benefits, the Dene agree 
to forego “all their claims, rights or causes of  action 
whether collective or individual which they ever had, 
now have or may hereafter have under, arising out 
of  or by reason of  any obligations made in to them 
in Treaty 11.”5 Likewise, the agreement also states in 
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regard to the Métis in particular that they too must 
forego all their claims “by reason of  … any Imperial 
or Canadian legislation or Order-in-Council or other 
action of  the Governor in Council in relation to the 
Métis or half-breed scrip or money for scrip.”6 Argu-
ably a waiver of  any potential claims for outstanding 
scrip would be necessary only if  there is a credible 
argument that could be made that the original scrip 
process was equally ineffective in extinguishing the 
“Indian title” of  the Métis in the Treaty 8 and 11 ter-
ritory where scrip was issued. 

In addition to the Sahtu Métis treaty, Can-
ada and the Northwest Territory Métis Nation 
(NWTMN) have recently entered into an Agree-
ment-in-Principle – an important preliminary step 
under the comprehensive claims policy. This agree-
ment, if  it follows through to conclusion, would be 
the first stand-alone modern treaty with a Métis 
group where the only parties to the treaty are a Mé-
tis representative political authority and Canada. 

This claim is contentious as the Akaitcho Dene, 
who occupy overlapping territory claimed by the 
NWTMN, has filed a lawsuit against Canada which 
questions the legitimacy of  the MWTMN claim. In 
addition, the North Slave Métis Alliance (NSMA), 
which represents Métis on the North shore, have 
also filed a lawsuit claiming that Canada was obli-
gated to consult with them about their negotiations 
with the NWTMN. Interestingly, Canada has re-
fused to negotiate a comprehensive claim with the 
North Slave Métis Alliance, notwithstanding the fact 
that the NSMA has obtained judicial recognition 
that it has established a prima facie case that it is a 
“distinct Métis community which developed follow-
ing contact with Europeans but also pre-dates the ef-
fective establishment of  control by the Crown in the 
Great Slave Lake area.”7 It is not clear why Canada 
is prepared to accept the NWTMN claim and not 
negotiate with the NSMA. 

Indeed, in the Statement of  Claim filed by the 
Akaitcho Dene against the validity of  the NWTMN 
Agreement-in-Principle, they argue that it is not pos-
sible to reconcile the two positions: “Akaitcho Dene 
demand an explanation from Canada as to why it has 
taken diametrically opposed positions in the very sim-
ilar circumstances of  those cases and in this matter.”8 

Notwithstanding these ongoing contentious is-
sues, the experience in the Northwest Territories 
demonstrates that the federal government is pre-
pared to include Métis communities as eligible for 
the comprehensive claims process.

Implications for Southern Canada
The federal government has concluded one land 
claim agreement in Northern Canada with Métis 

political collectives, and is currently in negotiations 
with another Northern Métis political collective to 
settle a comprehensive land claim agreement. This 
willingness to engage with Métis communities in the 
North, however, does not exist in relation to Métis 
claims south of  60°. 

Jean Teillet summarizes the current position of  
federal and provincial governments to claims by Mé-
tis as follows:

The Métis situation has become a game of  denial. 
The federal and provincial Crowns have made the 
following claims about the Métis: they are not with-
in either federal or provincial jurisdiction; there is 
no definition of  who they are; the Crowns do not 
know where Métis communities are; and Métis cor-
porate organizations cannot defend Métis rights or 
be consulted.9

The federal denial of  legislative jurisdiction or re-
sponsibility over the Métis has been a constant refrain 
resulting in Métis Peoples falling through the cracks.
Since the federal Crown is engaged in claims negotia-
tions with Métis communities in the Northwest Terri-
tories, the only possible legitimate explanation for the 
denial of  claims in the South is the question of  juris-
diction, as it is the only factor that is different between 
claims in the North and claims in the South. 

The courts have consistently stated that the 
rights of  the Aboriginal Peoples, including the Mé-
tis, under s. 35 of  the Constitution are independent 
of  questions of  jurisdiction and are thus not a val-
id basis for distinguishing Métis claims in the south 
from the North. Moreover, as the court noted in 
Haida Nation v. British Columbia, the “honour of  the 
Crown requires that these rights be determined, rec-
ognized and respected.”

In any event, the Daniels case recently decided by 
the Federal Court of  Appeal has clarified that Mé-
tis fall within federal jurisdiction, so the excuse that 
the federal government is not responsible for dealing 
with Métis claims based on lack of  jurisdiction is no 
longer available. There are Métis claims south of  
60° to lands and resources that are arguably no dif-
ferent in kind than those in the North and should be 
equally acknowledged. Consequently, the existence 
of  Métis specific modern treaties in the North offers 
a solid precedent for the promotion of  Métis treaties 
in other parts of  Canada. 

Federal Reform Proposals
There is room for cautious optimism. For example, in 
2015 Douglas Eyford was appointed as Special Rep-
resentative on behalf  of  the federal government. He 
was mandated with the task to review and examine 
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Canada’s interim comprehensive land claims policy. 
Importantly, Eyford states:

Despite succeeding more than 30 years ago in their 
quest for constitutional recognition, the Métis re-
gard Canada as having failed to accept their status 
as an Aboriginal group with constitutionally pro-
tected rights. The 1986 Policy, like its predecessors, 
is silent on Métis rights, and the Interim Policy does 
not specifically address their interests either. Any 
rights recognition obtained by the Métis has been in 
the courts, and there have been several successes in 
recent years.10

The Eyford report made two important recom-
mendations concerning the Métis. The relevant rec-
ommendations state that “Canada should develop a 
reconciliation process to support the exercise of  Métis 
section 35(1) rights and to reconcile their interests” 
and that “Canada should establish a framework for 
the negotiations with the Manitoba Métis Federation 
to respond to the Supreme Court of  Canada’s deci-
sion in Manitoba Métis Federation v. Canada….”

Problematic, however, is the placement of  these 
recommendations within the report. The discussion 
of  Métis options is addressed in the sub-section en-
titled “Reconciling Métis Rights Using Other Rec-
onciliation Arrangements.” This discussion of  Métis 
arrangements falls within a larger discussion con-
cerning other reconciliation arrangements which is 
explained as an alternative to modern treaties. This 
“alternative option” is explained as necessary because 
full modern treaties may not be a realistic option for 
many Aboriginal groups. This report and the explicit 
placement of  the discussion of  Métis options suggests 
that the federal government is hesitant to recognize 
the Métis right to participate in processes that would 
lead to constitutionally recognized modern treaties. 

Indeed, this contentious issue arose in the recent 
negotiations between Canada and the NWTMN. In 
order to get an Agreement-in-Principle finalized, the 
parties had to agree to defer the issue of  whether the 
final agreement would be a constitutionally protect-
ed treaty.11 This hesitancy by the federal government 
is disconcerting and is reminiscent of  the discrimi-
natory colonial policy that denied the political ex-
istence of  Métis distinct communities, let alone the 
right to assert Aboriginal claims as Métis. 

However, it has been pointed out by legal counsel 
for a Métis organization that such a restriction may 
not necessarily result in a lack of  constitutional status 
for such an agreement. One could argue that regard-
less of  the label given to the agreement, the courts 
may still declare such an agreement as a treaty based 
on the language of  s. 35 (3) of  the Constitution. 

However, I am not so optimistic. 
If  the parties mutually and expressly state, as has 

been the case with some other recent agreements, 
that the agreement is not to be construed as a treaty 
for the purposes of  s.35, it would be difficult to argue 
that a court would decide to go against such express 
wishes of  the parties and characterize it otherwise.

It is significant that following the release of  the 
Eyford report, Tom Isaac was appointed as the Min-
isterial Special Representative to lead engagement 
with Métis by the Bernard Valcourt, former Min-
ister of  Aboriginal Affairs and Northern Develop-
ment. His mandate to map out a process for dia-
logue on Section 35 Métis rights has been seen as 
a positive development for the Métis. Yet, again, I 
worry that, given the nature of  the recommenda-
tions in the Eyford report, Isaac may follow its lead 
and develop framework recommendations for a Mé-
tis process “outside the comprehensive land claims 
policy” which would continue to exclude Métis com-
munities from processes that currently apply and are 
available to First Nations, thus resulting, arguably, 
in a separate process that would essentially be an in-
ferior non-constitutionally protected treaty process 
simply because the Aboriginal party involved is Mé-
tis. This is discrimination hiding as accommodation 
and indirectly reinforces the historical injustice of  
denying the separate political existence of  distinct 
Métis communities. 

The Liberal party in its 2015 pre-election cam-
paign made certain promises in relation to Métis-spe-
cific issues that mirrored the Eyford recommenda-
tions. Campaign documents stated that a Liberal 
government would “Work with Métis people, as well 
as the provinces and territories, to establish a federal 
claims process that sets out a framework to address 
Métis rights protected by s. 35 of  the Constitution 
Act, 1982, recognize Métis self-government, and re-
solve outstanding Métis claims against the Crown.”12 
This language is very positive but, against the back-
drop of  the Eyford report, remains ambiguous. 

If  anything, it seems to mirror the language of  
the Eyford report, which was commissioned under 
the previous Conservative government. If  this is the 
case, the Liberal government may not be promis-
ing anything different than the Conservatives were 
already promising. However, there is a chance that 
Métis politicians may wish to highlight this concern 
and use it to leverage an actual commitment that the 
Métis should not be discriminated against and kept 
from full inclusion in the comprehensive claims pro-
cess or be limited to the use of  “other reconciliation 
processes” as Eyford describes it. Of  course, other 
alternative arrangements should be made available 
to address circumstances where a modern treaty is 
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not practical or possible, but the Métis should not 
from the very start be limited to only “other recon-
ciliation processes.” 

Conclusion
As colonized peoples who are Indigenous to terri-
tories in North America, there is no logical or com-
pelling reason to distinguish Métis rights from First 
Nation rights. 

Colonial imposed racial concepts used to man-
age the civilization of  the peoples Indigenous to 
North America was contradictory to Métis politi-
cal independence and fueled federal policy of  not 
recognizing independent Métis communities nor 
engaging in treaty relations. However, the factual 
existence of  Métis polities resulted in inconsistent 
application of  this policy of  denial. Exceptions are 
evident in the history of  Métis-colonizer relations. 
There is an extensive history of  treaty making be-
ginning with the HBC/Selkirk Treaty of  1815, the 
Métis-United States treaties in the 1840s/50s, the 
Manitoba Act Treaty of  1870, and the Fort Frances 
Métis Adhesion to Treaty Three of  1875. Moreover, 
there are modern treaties with Métis communities 
and ongoing negotiations with Métis communities 
in the Northwest Territories. 

There is no logical basis to distinguish between 
Métis claims processes and First Nations claims pro-
cesses. As the Supreme Court of  Canada stated in 
Powley, the Métis Peoples possess “full status as dis-
tinctive rights-bearing peoples whose own integral 
practices are entitled to constitutional protection un-
der s. 35(1).”13 Métis are entitled to recognition and 
reconciliation requires that the injustice of  the past 
should not haunt the present. Métis should have a 
right to participate in the comprehensive claims pro-
cess throughout Canada. The Northwest Territories 
Métis claims, for reasons described above, cannot be 
seen as a legitimate exception to a policy that ex-
cludes the Métis as a general rule. ◉

Larry Chartrand is a Professor in the University of  Ottawa 
Faculty of  Law.

Editor’s note: This article was written before the Supreme Court 
of  Canada’s landmark decision in Daniels v. Canada.
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Houses in Kullorsuaq, Greenland

OIL & GAS

Anne Merrild Hansen

Offshore oil exploration & 
impact assessment in Greenland

A ccording to the United States Geological Sur-
vey, the Greenland basin is estimated to contain 

17 billion barrels of  oil and potentially138 billion 
cubic feet of  natural gas (Bird et al. 2008). Other, 
more moderate, models predict that Greenland con-
tains “substantial reserves” (see eg. Cavallo 2002, 
Geuns 2012). Oil development is therefore high on 
the agenda in Greeland. It is being pursued both as 
the means to grow the economy and as a path to in-
creased economic and political independence from 
Denmark (Østhagen 2012). 

Oil projects are expected to produce benefits for 
Greenlanders, but these benefits cannot be achieved 
without careful planning and project management. 
To ensure that negative impacts are mitigated and that 
positive outcomes are achieved, Impact Assessments 
(IA) have been implemented to promote sustainable 
development in the sector. Additional Impact Benefit 
Agreements (IBA) have to be negotiated between the 
affected communities, the government, and oil com-
panies to ensure that social investments are made to 
secure long-term benefits for local communities.
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Oil Development in Greenland
Naalakkersuisut – the Government of  Greenland 
– has offered up offshore blocks in Greenland for 
oil exploration during five licensing rounds between 
2002 and 2013. Twenty-three offshore explora-
tion licenses have been granted to companies such 
as Husky, Shell, ENI and Statoil. Site surveys have 
been conducted, seismic testing undertaken, and 
geological features mapped (Nunaoil 2015). Four-
teen exploration wells have been drilled in Green-
land since the 1970s, but no commercial oil or gas 
deposits have yet been discovered (Nunaoil 2015). 
Expectations are still high, however, for the future of  
oil development in Greenland (Kay & Thorup 2014, 
Olsen & Hansen 2014). 

Direct and indirect revenue from oil explo-
ration activities and related services are already 
contributing to local and national economies in 
Greenland (The Committee for Greenlandic Mi-
neral Resources to the Benefit of  Society 2014; 
Angaasaqarnermut Siunnersuisoqatigiit 2014). 
But even though the oil is considered a potential 
pathway to increased independence and a more 
sound economy, individuals and organisations in 
Greenland express concerns regarding the poten-
tial undesired effects of  oil activities. Mitigation of  
potential negative impacts and enhancement of  
potential benefits are therefore at the core of  proj-
ect management in Greenland, while Naalakkersu-
isut is trying to balance the need for development 
and environmental protection. Impact assessments 
are one tool being used to ensure environmental 
and social concerns are taken into consideration 
when important decisions are made in relation to 
Greenland’s oil and gas sector.

What Is an Impact Assessment?
Impact assessments (IA) are a globally recognized 
tool to promote sustainable development, and are 
a process used for identifying future consequences 
of  a current or proposed action (IAIA 2015). The 
impact is the difference between what would hap-
pen with the action and what would happen if  the 
action does not take place. The concept of  the en-
vironment in IA evolved from an initial focus on the 
biophysical components of  the land to a wider defi-
nition, including the physical-chemical, biological, 
visual, cultural, and socio-economic components of  
the total environment. 

The oldest, most well established type of  IA is 
the environmental impact assessment (EIA). EIAs 
were first introduced in developing countries during 
the 1960s, and remain a key requirement in most 
countries. Some EIA systems focus on the analysis 
of  impacts on the biophysical environment, while 

others also include assessments of  potential social 
and economic effects of  development proposals. 

The need to apply IA to broader levels of  de-
cision making – such as policies, legislation, strate-
gic plans, and programs – led to the development 
of  strategic environmental assessments in Europe 
(SEA) (Tetlow & Hanousch 2012). Following a 2001 
directive of  the European Union, most European 
countries implemented SEA requirements in na-
tional legislation. Other types of  IA focus on specific 
type of  impacts like Social Impact Assessment (SIA), 
or Health Impact Assessment (HIA). SIA and HIA 
are not always embedded in a legal framework, as it 
is the case for EIA. However, SIAs are often required 
in relation to extractive projects in the Arctic region. 
Sometimes the different types of  IA are integrated in 
the same “Integrated IAs” (IAIA 2015).

IA and oil development activities in Greenland
There are various potential effects that can occur 
as a consequence of  oil development, activities. 
According to Koivurova & Hossain (2008) seismic 
testing, exploration drilling, site development and 
production have been demonstrated to negative-
ly effect marine mammals by disturbing migration 
routes and fish stocks from increased vessel traffic 
and noise. The level and magnitude of  the effects 
are dependent on the time and scale of  operations, 
on the level of  activity in the area, and on the size 
of  the operations. According to Greenlandic law, 
IAs are to be prepared prior to licensing, approval 
of  seismic and drilling exploration programs, and 
production, including development production and 
decommissioning programs. 

Before making offshore blocks available for bid-
ding, Greenland has mandated that regional SEAs 
are carried out prior to licensing rounds. The SEAs 
are undertaken according Mineral Resources Act. The 
Act lays down principles for the administration of  
activities related to extractive production, including 
hydrocarbon exploration. The SEAs are initiated 
and managed by Naalakkersuisut. 

However, these SEAs are not carried out accord-
ing to regulatory guidelines. The assessments do not 
typically include a high level of  public participation 
during the process, but the SEA’s are subject to pub-
lic hearing, made available on the Naalakkersuisut 
website, before final approval. 

Stages of  oil projects
Project specific IAs are then required in the devel-
opment process of  an oil project. When operating 
companies apply for approval of  exploration pro-
grams, including seismic activities and site surveys, 
the application needs to be followed by an EIA 
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Figure 1. Greenland Map incl. overview of  oil licenses in 2015.
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statement documenting an assessment process ac-
cording to an environmental assessment guideline. 
Later during the exploration phase, the operating 
companies are responsible for carrying out a new 
environmental assessment covering the impacts of  
the planned activities and a social IA. If  further 
wells are drilled within the same area, then new 
environmental assessmentss are required, while 
the social IA is expected to cover all drilling activ-
ities. The social IA leads to an Impact and Benefit 
Agreement (IBA) with local communities before 
projects can gain approval to continue. The Dan-
ish Centre for Energy and Environment, together 
with the Greenland Institute of  Natural Resources, 
review the assessments and advise Naalakkersuisut 
in relation to quality control and management of  
the IAs conducted by oil and gas companies. Fi-
nally, prior to approval of  an operating company’s 
application to start production and decommission-
ing, a new and more extensive environmental and 

social impact assessments, including IBAs, are to be 
carried out. These need to cover the development, 
production, and decommissioning phases.

Challenges securing Local Benefits
Offshore oil projects are expected to create signif-
icant revenues for national economies (Østhagen 
2012). At the same time, projects can have negative 
effects on nearby communities. Although govern-
ments and oil companies may have the best inten-
tions to secure local benefits, this is not always the 
end result of  oil ventures. Emphasis in social assess-
ments is often placed on initiatives to train and edu-
cate locals and thereby prepare locals to take part in 
the ongoing development. 

But during interviews with residents in the set-
tlements in the Upernavik district of  Northwest 
Greenland in May 2013 (related to the study pre-
sented in Hansen & Tejsner 2015), I found that 
community members expressed a clear aspiration to 

Sikkerneq/Bloom – from a classroom in Upernavik, Greenland.
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continue the traditional way of  living, rather than 
being interested in taking on potential jobs in the 
industry. 

Community members described being fishers 
and hunters as a way of  life, rather than just as a live-
lihood. At the same time, participants expressed an 
understanding that to secure a continued existence 
for their communities, change was necessary. Some 
community representatives expressed a positive at-
titude towards the oil industry, which they saw as a 
potential facilitator of  some of  the needed change. 

Companies cannot be licensed to engage in 
both fishing/hunting and extractive production due 
to the current licensing systems, limiting the ability 
of  community members to participate in both. Se-
curing a high degree of  local content in oil projects 
in the Upernavik District and thereby securing lo-
cal benefits requires not only willingness from the 
companies to train and hire locals, but also legisla-
tive adjustments of  the hunter licensing system and 
motivations of  the locals to change occupations.

It would be interesting to also investigate which 
and how other types of  benefits can be secured be-
sides incomes from jobs in the industry. It seems that 
it would be wise to develop a general vision for the 
settlements in the area, based on a partly general 
public and partly locally informed debate, to serve 
as a point of  departure for planning. 

Based on the situation as presented in the for-
mer sections, I suggest that if  oil is discovered, there 
will be a need for local strategies for development, 
identifying and addressing the necessary initiatives 
and investments to achieve a sustainable local de-
velopment. Social impact assessments could be the 
tool to secure this, but it would require a different 
approach from Naalakkersuisut, including broaden-
ing the scope of  social assessments and the under-
standing of  how benefits are secured. But while no 
commercial discovery has yet been made in Green-
land, another maybe even more important question 
is what will happen if  oil is not discovered? There is 
a present need for further research to serve as base-
line information for strategic planning and to guide 
future impact assessments of  the potential develop-
ment in Greenland. ◉

Dr. Anne Merrild Hansen is an Associate Professor in the 
Department of  Planning at Aalborg University in Denmark, and 
Professor and Director of  the Arctic Oil and Gas Research Centre at 
the University of  Greenland. 
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Greig Henderson. 
2015. Creating Le-
gal Worlds: Story 
and Style in a Cul-
ture of  Argument. 
Toronto: Univer-
sity of  Toronto 
Press.
Judicial decision writ-
ing is supposed to be 
factual and impartial; a 
statement of  the facts, 
the relevant case law 

leading to a logical conclusion. In Creating Legal Worlds, 
Henderson analyzes the written decisions of  a number 
of  significant cases over more than a century of  judicial 

writing to show that the narrative and rhetoric of  judi-
cial writing may be factual, but it is certainly not impar-
tial. This may be self-evident to some, but not for the 
majority of  the public. This book gives theory to how a 
written decision impacts the reader in a particular way 
and, more particularly, how the choices judicial writers 
make when they write a decision – what they choose to 
include as fact and from which parties’ point of  view 
they write – gives context to a legal argument. While 
judicial writing must necessarily be different from lit-
erature in that it be guided always by the rules of  law 
and evidence, that doesn’t mean that judges cannot use 
literary techniques to strengthen their conclusions and 
put decisions into a certain context for the readers.

Creating Legal Worlds is a very dense and scholarly 
analysis of  how writing style is used by the judicia-

BOOK REVIEWS

“Among a Tempest”

Photo Credit: Brendan Forward
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ry to lead readers to the conclusion the writer makes 
in the decision. The author considers how decisions 
use eloquence, analogy, and other rhetorical devices 
to inform, motivate and persuade an audience. It is 
written in a highly technical style, that would best be 
understood by academic readers who have a deep un-
derstanding in the theories of  writing and language.

Henderson looks at the style of  many well-
known judges and points out the ways in which a 
judge’s particular style can influence the reader, pro-
duce empathy, anger or prejudice, to name of  few of  
the emotions the style and narrative may evoke. He 
compares and contrasts the styles of  decision writers 
in cases as they move through avenues of  appeal and 
examines how differences in style and technique are 
used to bolster a dissenting or assenting conclusion, 
or how they are used to point to the flaws in the logic 
or points of  law in the preceding decision. 

Throughout the book Henderson often either 
critiques the style of, or expresses admiration for a 
particular passage of  phrasing within a decision. My 
sense is that the critique is largely related to where 
Henderson believes the final decision is incorrect, or 
where the writer’s language is strongly prejudicial. 
He points to a number of  well-known judges whose 
prosaic style often paints a vivid picture of  not only 
the events leading to the case before the court but 
of  the social or historical context in which they oc-
curred. Judges like Lord Denning and Justice David 
Watt are but two examples of  writers adept at using 
eloquence and highly descriptive narrative to paint 
such pictures for the readers.

Henderson considers a few common legal is-
sues, in particular, causation and consent, and anal-
yses dissenting decisions to again show how style is 
used to bolster a writer’s conclusions and point out 
the flaws of  the earlier decision. His analysis of  the 
issues and the techniques of  the writers are very de-
tailed and will endear them to the academic reader.

In the final chapter of  the book, Henderson takes 
us back to the time of  the great philosophers Plato and 
Socrates in order to compare the two philosophers’ views 
on rhetoric and how those views relate to the theme of  
his book and some of  the cases analyzed. The heavy 
technical detail of  this analysis however makes it difficult 
for those without a good foundational knowledge in phi-
losophy to follow with an intimate understanding.

Overall, Creating Legal Worlds is an interesting 
read that is clear in both its scope and content. The 
following quotation sums up very well my impres-
sion and take away from this book: “Every time 
judges write decisions, they are faced with rhetorical 
choices, and by the stories they choose to tell and 
the styles in which they choose to tell them, they are 
creating legal worlds for others to live in as well as 

fashioning images of  themselves as judges” (58).
However, the casual reader will undoubtedly 

find Creating Legal Worlds a difficult read because of  
the level of  understanding of  language and writing 
theory required to make sense of  some of  Hen-
derson’s analysis. Fortunately, the cases he presents 
prove interesting in and of  themselves. Given the 
complexity and technicality of  the language and 
analysis, it is clearly written for more of  an academic 
audience than the casual reader. 

For those readers with a background and in-
volvement in the analysis of  decisions or in writing 
decisions themselves, this book might be a good tool. 
While I enjoyed some of  the analysis of  the cases pre-
sented by Henderson and will perhaps be more con-
scious in the future of  the narrative and rhetoric of  
decisions I read in my work, I would not say that this 
book will have an impact on how I behave or write in 
the public service. Nor do I believe this book would 
be of  any significant interest or value to readers not 
directly immersed in the kind or work that would 
require this level of  or who are not interested in the 
technical aspects of  how narrative influences us. ◉

Reviewed by Donna Allen, Executive Director of  the Law 
Society of  the Northwest Territories in Yellowknife. Please note 
that the views expressed herein are those of  the author. 

◉◉◉

Kristina R. Llewel-
lyn, Alexander Fre-
und, and Nolan 
Reilly. 2015. The Ca-
nadian Oral History 
Reader. Montreal: 
McGill-Queen’s Uni-
versity Press.
Most of  us have lis-
tened to our parents 
or grandparents tell us 
stories of  “when I was 
your age,” and in so do-

ing, we have witnessed oral history firsthand. 
In simple terms, oral history is where knowl-

edge of  the past is relayed by word of  mouth from 
one generation to the next. According to the editors 
of  The Canadian Oral History Reader, oral history is not 
that simple. They have structured this book as a guide 
to novice and expert oral historians alike, beginning 
with the history and methodology of  oral history for 
relative newcomers to the topic, and moving on to 
discuss how to interpret oral narratives, and how to 
best present and preserve oral history interviews, all 
the while reflecting on the role of  oral history in ad-
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vocacy work. 
Fortunately, this book is more than just a guide, 

since many of  us do not aspire to become oral histo-
rians. The Canadian Oral History Reader is a fascinating 
compilation of  16 articles and essays by Canadian 
scholars reflecting on different facets of  their respec-
tive oral history projects. The projects cover a broad 
spectrum of  Canadian historical topics. One oral 
historian talks about the difficulties of  getting people 
to participate in an oral history project in Sudbury’s 
Ukrainian community and how she had to elicit the 
help of  her Baba (grandmother) to gain entrance 
to people’s homes. Another talks about interview-
ing Elders in an Aboriginal community, a culture 
steeped in oral tradition. Some articles get into the 
legislative and legal matters associated with oral his-
tory, which is important and necessary but not al-
ways easy to read. I particularly enjoyed an article 
on the differing perspective of  one individual who 
challenged mainstream oral history accounts of  the 
internment of  Japanese Canadians during World 
War II (1941-1949). I was also quite touched by a 
more emotionally charged essay on the Holocaust 
project in Montreal where one survivor who expe-
rienced the Holocaust as a child, found it validated 
her childhood memories and played a central role in 
educational activism when she was able to tell her 
story to school children in Montreal. She would end 
her conversations with an important warning: “We 
must never remain silent when we hear bad things 
happening to other people.”

The writers of  these articles raise a number of  
contentious issues, including the reliability and fal-
libility of  memory, the power differentials between 
the interviewer and interviewees, and ethical ques-
tions and legal pitfalls surrounding privacy and con-
fidentiality, making the potential oral historian more 
aware of  the risks inherent in interviewing individ-
uals. In spite of  those risks, one comes away with a 
greater awareness of  how oral history has become a 
powerful tool to educate people and raise awareness 
about past and present injustices and inequalities. 

This book is of  particular relevance to those of  
us who live and work in the North, where oral histo-
ry has and continues to play a significant role in the 
political development of  the North. We see the use 
of  oral history at play in land claim negotiations and 
court decisions. We hear from Aboriginal people what 
their interpretation and understanding is of  the trea-
ties that were signed here in the North. Through oral 
history, we have witnessed the dark history of  residen-
tial schools surface and become public, after being 
downplayed and hidden for decades.  

Overall, this book is an invaluable resource for 
anyone seeking a greater appreciation and under-

standing of  how the discipline and practice of  record-
ing, archiving, and analyzing eyewitness testimonies 
and life histories has become a global social movement 
for democratizing history. As in the case of  residential 
schools, history books may tell only part of  the story. 
The rest of  the story may still be waiting to be told.   

Those familiar with the field of  oral history un-
derstand that Canada is steadily building its own com-
munity of  oral history researchers and scholars. As a 
result, oral history is now a discipline recognized in 
Canadian universities. This book is a useful resource 
and a significant contribution from the selected Ca-
nadian oral historians who were willing to share and 
reflect on their own personal experiences in this field.

The Canadian Oral History Reader is both informative 
and inspirational. I think I will tell my grandchildren a 
story of  “when I was your age” tonight and contribute 
in some small way to the preservation of  our country’s 
history. ◉  

Caroline Dennill is a long time Northerner and is currently 
an Implementation Negotiator with the Implementation Di-
vision of  Aboriginal Affairs and Intergovernmental Relations 
with the Government of  the Northwest Territories (GNWT). 
Please note that the views expressed herein are those of  the 
author.

◉◉◉

Dolly Jørgensen 
and Sverker Sörlin. 
2013. Northscapes: 
History, Technolo-
gy, and the Making 
of  Northern Envi-
ronments. Vancou-
ver: UBC Press.
Northscapes edited by 
Dolly Jørgensen and 
Sverker Sörlin goes 
about finding the an-
swer to the question “Is 

there a history of  the North?” by examining the in-
tersections of  technology that has shaped the North-
ern environment. The North has remained an empty 
space not just for environmental historians but also, 
more generally, for most historians. Furthermore, the 
general history of  the North, or of  the circumpolar 
regions, has yet to be found. The reason for this, as 
noted in Northscapes, is due to the fact that “the North” 
has until recently not been a region in its own right 
but has been divided due to national spheres of  influ-
ence and colonial possession and has lacked unity in 
the conventional political and economic terms. The 
North has been perceived as not having one history 
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but many histories and Northscapes attempts to take 
up the challenge of  providing a common historical 
framework on a professional scholarly level. 

Northscapes presents how unique northern envi-
ronments have resulted from the relationship between 
humans, technology, and northern nature, and delves 
into the subject of  the North being more than the 
Arctic – “The North is a place where challenges of  geogra-
phy and climate are typically related to cold and inaccessibility, 
especially as seen from the outside, or to home, hearth, and in 
certain periods (like the present) even warming” (4). Using en-
vironmental historical approaches, Northscapes exam-
ines a broad range of  geographies, including those of  
Iceland and other islands in the Northern Atlantic, 
Sweden, Finland, Russia, the Pacific Northwest and 
Canada. It covers a wide time span, from AD 850 to 
2000 and has further been divided into four themes: 
Exploring the North, Colonizing the North, Working 
the North and Imagining the North. This provides 
the reader with an overarching framework for the 
types of  environment and technology happening in 
the North.  

The chapters under each theme demonstrate that 
the northern environment is not a given, fixed condi-
tion but instead makes evident the many layered com-
plexity of  the North. It is a constantly changing phe-
nomenon, moulded and shaped by societies, cultures, 
technology, and above all else, history. Like the North 
Magnetic Pole, the idea of  the North shifts around, 
evading simple characterization and making it diffi-
cult to define the history of  the North and how it has 
shaped the North as we see it today. Within each chap-
ter the authors demonstrate that the North changes 
over time and between contexts, but by no means are 
the changes self-evident or absolute. 

In reading the chapters one notes however that 
particular landscapes do not automatically lead to 
particular national and cultural traits, and similar 
environmental conditions do not necessarily create 
similar developments. This can be seen from reading 
the chapters under the theme “Working the North.” 
The chapter on sheep-raising in the Icelandic high-
lands (The Sheep, the Market and the Soil) discusses the 
history of  sheep-raising that led to destruction of  
vegetation in the highlands, especially in the nine-
teenth century, while the chapter discussing the 
transfer of  agricultural knowledge between periph-
eries in the North (Traversal Technology Transfer) notes 
that Finnish and Swedish farmers modified their 
agricultural technology to adapt and cope with the 
northern environment. This is also evident within 
the chapter on local reindeer herding (More Things 
on Heaven and Earth) which reminds us of  the local 
differences within an environment and which took 
very different paths in two places that, though not 

spatially distant, were ideologically polar opposites. 
Northscapes provides historical insight to policy 

makers, public servants, and other groups trying to 
navigate the ongoing changes observed in northern 
environments with both the advent of  new technol-
ogies and the continuing productive use of  many old 
technologies. It demonstrates that the North has a 
long technological history that has shaped its current 
environment and has provided a framework to bet-
ter understand the changing northern environment. 
As noted by Bathsheba Demuth in the chapter titled 
More Things on Heaven and Earth: “…in the North there is 
no escape from timelessness into history simply through new 
technology. History in the North, like history anywhere, is 
deeply human and trans-human; the land itself  has a past 
and is changing… (191)” 

In reviewing Northscapes, it should be noted that 
none of  the chapters discuss or acknowledge military 
activities and technologies in the North. This is of  
interest as enforcement of  regional boundaries is in 
many cases related to environmental concerns and 
resources. Further development in this area may be 
of  use to policy makers and public servants as mili-
tary activities and technologies have influenced and 
shaped the current environment, especially with the 
development of  the Distant Early Warning Line (DEW 
Line) in the 1960’s. Military activity and technology 
may continue to shape the northern environment 
with the North becoming of  greater strategic impor-
tance with the possibility of  decreasing ice coverage 
during the summer months, advances in technology, 
and increases in shipping through the Northwest Pas-
sage. ◉

Sophia Granchinho is a Senior Technical Advisor with the Nun-
avut Impact Review Board (NIRB) in Cambridge Bay, Nunavut. 
Please note the views and opinions expressed in this article are 
those of  the author.

◉◉◉

Charlie Angus. 2015. 
Children of  the Bro-
ken Treaty: Canada’s 
Lost Promise and One 
Girl’s Dream. Regina: 
University of  Regina 
Press. 
This book is a story within 
a story. At its heart it is a 
story about a girl who sim-
ply wanted to go to school 
like other kids in Canada 
– in a functioning build-

ing with adequate supplies and enough teachers. 
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Wrapped around this tale is the larger, darker histo-
ry of  Treaty 9, residential schools, and their legacy 
of  neglect and abuse that dogs the Aboriginal people 
of  Canada to this day. 

Author and NDP Member of  Parliament for 
Timmins-James Bay, Charlie Angus, is a passionate 
chronicler of  the ongoing struggle for equal educa-
tion on First Nation reserves in Ontario. Here he 
focusses on the Attawapiskat First Nation and the 
story of  teenager Shannen Koostachin’s remarkable 
crusade to improve conditions for education in her 
community. 

Mr. Angus begins by exploring the roots of  the 
problems that led to Shannen’s campaign. He relates 
the history of  schooling in the James Bay region after 
the signing of  Treaty 9 in 1905. One of  the rights 
afforded in the Treaty was provision of  teachers, 
buildings and equipment to the schools of  Treaty 9 
children. Historical documents reveal a deliberate 
campaign on the part of  the federal government of  
the day to solve “the Indian Problem” through an ed-
ucation system that would “kill the Indian in the child” 
using tactics of  cultural isolation, spartan living, hard 
work, and corporal punishment. Thus began the resi-
dential school system in Northern Ontario.

The system was the brainchild of  Duncan 
Campbell Scott, then the head of  Canada’s De-
partment of  Indian Affairs and the federal repre-
sentative at the signing of  Treaty 9. Two residential 
schools were built near James Bay. Both were run 
by religious organizations that were massively un-
derfunded by the federal government. One of  these, 
St. Anne’s, became infamous for its particularly 
poor treatment of  children that were resident there. 
In the James Bay residential schools, death rates of  
children ranged from 40 to 70 percent. Many who 
survived the schools returned home unable to speak 
their own language and without the skills needed to 
live in the bush. 

The residential schools did not have the intended 
effect of  assimilating Indians into the larger Canadi-
an society. Angus asserts that by the 1960s the feder-
al government pursued another method of  erasing 
Indian identity – fostering out Indian children into 
white households. As the residential schools closed, 
many children were apprehended by Children’s Aid 
Societies, and instead of  being sent home they were 
sent south to foster families. 

The day school system in James Bay communi-
ties began in the 1970s. These, too, were underfunded 
and continued to be neglected right into the 1990s, 
when Shannen Koostachin started school in Attawa-
piskat. The original school building was condemned 
in 2000, and thereafter the school was comprised of  
“temporary” portables that were falling apart. There 

were not enough textbooks; the heating was faulty 
(the book shows a photo of  kids and teachers wear-
ing coats and hats during lessons); and it was infest-
ed with mice. Most seriously, it was situated on a site 
contaminated by spilled fuel that smelled so strong-
ly that teachers and students routinely suffered from 
headaches and neurological disorders. A new school 
building that had been promised to the community 
for years was finally scheduled to be built in 2007. 
However, weeks before construction was to begin, the 
project was abruptly cancelled and the funds were di-
verted to other issues. At this point Shannen, now in 
Grade 8, began her campaign. 

Shannen Koostachin emerged as a youth leader 
of  a grassroots campaign for the right of  the children 
of  James Bay to get a quality education. She was part 
of  the Students Helping Students campaign, which 
opened the eyes of  Southern Canadians to the gross 
inequalities faced by students on reserves. Children, 
teachers, parents and labour unions across Canada 
mounted pressure on the government to improve ed-
ucation conditions for reserve children. The campaign 
climaxed with a delegation of  James Bay youth and El-
ders presenting a petition at the Assembly of  the Unit-
ed Nations and the effects of  the campaign carried for-
ward into the culmination of  other Aboriginal protest 
movements. For instance, the Idle No More campaign 
was in part fuelled by the frustrations surrounding 
decaying, dangerous, and in some cases, non-existent 
infrastructure on reserves, and even more so by the 
frustrations of  dealing with a government bureaucracy 
that was evasive and even mean-spirited.

In 2014, 15 years after the original school was 
condemned, Attawapiskat got a brand new school, 
complete with lots of  natural light, a gymnasium, and 
a small library. Tragically, Shannen did not live to see 
this. She left the community in 2009 to attend high 
school in New Liskeard. In 2010 she was killed in a 
car accident on the highway to North Bay. 

This easy-to-read and well-researched book af-
fected me deeply and I highly recommend it. The at-
titudes of  the day are chilling. The detailed documen-
tation of  recent events is hard to dispute. I also reflect 
that we are fortunate in the Northwest Territories to 
live within comprehensive land claims rather than the 
reserve system. We can only hope that the current 
government’s emphasis on respectful relationships 
with Aboriginal Peoples can begin to repair some of  
the damage. ◉

Vicky Johnston is a Senior Policy Analyst with the Govern-
ment of  Canada in Yellowknife. Please note the views and 
opinions expressed in this article are those of  the author.
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